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American military justice. Up until the time of the publica- 
tion of this treatise in 1846, there was no guide to the 
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PREFACE. 



Since the legal establishoMit of the Army and Navy of the 
United States^ there has been no wwk produced, written for the 
express purposei in conformity with the laws, regulations, and cus- 
toms of the services, and intended as a guide for the administra- 
tion of military justice.* The works to which reference was gene- 
rally made to assist the judgment of members of courts-martial, 
and to supply the want of experience which all felt to a greater or 
less degree, were the productions of a foreign country and intended 
for the govemmept or direction of fcNreij^n military bodies. 

It is true, that those books, generally, if not always, of English 
origin, embodied the leading principles of administrative justice ; 
and from the similarity or identity of the laws of the two countries 
in many respects, were suited to sonfe extent to fulfil the wants 
which led to 4he study of them : — ^But still there was a deficiency 
— a deficiency which was a source of frequent error, and one 
which could only find a remedy in a rule, or a system of rules by 
which the practice of courts-martial in our service should be con- 
sistently r^^lated. 

The differences which necessarily exist, and which distinguish 
the practices of the American and British Services were not always 
discerned or appreciated by the young officer who resorted to En- 
glish treatises on military jurisprudence to determine doubts or 
questions which arose in the course of his judicial duties ; — ^and 
hence errors were frequent ; the practice of courts-martial was both 
inconsistent and contradictory ; and no settled interpretation was 
received of either the law or modes of procedure. This diversity 
arose from causes which were not always known to the American 



* The small treatise on Coazts>inaitial hj the late Major-Gcnl. Slacomb, is no excep- 
tion to the lemaik. 
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reader. It was the result of a different system of laws adopted to 
meet the peculiar wants of different bodies ; and rules of practice 
wliich were in the one service based upon the immediate and di- 
rect commands of parliamentary enactmenlSi were in the other r^ 
ceivcd and acted upon, at times, as the expression of general priIl^ 
ciples of law. 

The observation of such irregularities, which the author in his 
capacity as the acting Judge- Advocate* of the army, was frequently 
called upon to notice, has been the leading cause to induce him to 
undertake the composition of the present^ essay. 

In the performance of the task, it has not been his object to pre- 
sent novel or striking" views, but simply to arrange the principles, 
and rules, and forms of procedure, which have been considered well 
settled. — and to accompany the statement of them with a brief ar- 
gument, whereby the military reader might more fully comprehend 
the necessity, or the propriety of receiving them as such, for the 
regulation of trials by courts-martial. 

Reference has been made to the most approved writers upon the 
subject of this treatise, and fron^ their works opinions have been 
cited to support the particular views entertained by the author, 
which had already either received the sanction of our own practice, 
or which appeared to him as the most just to be followed ; and such 
cases only have been quoted as were of authority by jydicial or 
military ^^anction, to illustrate the rules arid principled set forth. 

In the conduct of this work the author has noticed the differences 
in practice which the law makes for naval courts, and referred in 
brief observations to the distinguishing rules for the two services. 
He has not undertaken to specify with minuteness the law or the 
regulations which govern the navy, because he deemed it sufficient 
for the objects in view merely to hint at the same, leaving to the 
intelligence of every naval officer to apply such subordinate to the 
leading principles of military jurisprudence, which it is the purpose 
of this treatise to explain. 

He has also presented a concise view of the law of evidence, and 
particularly such portions of that subject as are likely to be most 
needed 4n the course of military trials ; and he has likewise given 
a more extended notice of the method and course of examination 
of witnesses than is contained in other military books of a like 

• The author wm employed in that capacity lor a coniiderable apace of time, under the 
«nlers of the War Department 
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character ; — and from which he feels confident that much advan« 
tage and convenience may be derived. 

The writer is aware that with many readers mere originality is 
often regarded as the excellence of new books. In a work like the 
present one, such should not be expected or desired. All that is 
necessary, is a consistent statement of established principles in a 
judicious and practical form, with such remarks as may distin^ 
guish their applicability to the requirements, according to the laws 
and customs which govern, jdiem, of the land and naval services. 

As to the interpretation of the military statutes designed for the 
government of the Forces, be has made but a passing reference to 
a few of them. To .treat fully upon this part of the subject would 
require a greater space than the proposed limits of this volume would 
allow, — and to be properly executed would demand a consideration 
of the social and political state, and the '' influence of manners 
upon laws, and the force of opinion," which have controlled the mili- 
tary legislation cX the country. 

Such are the ccmsiderations which, have directed the thoughts 
and labours of the writer. And In now presenting the results of 
them to the notice of his professional brethren, and to the public at 
large, he asks their indulgence for imperfections which will un- 
doubtedly be seen, — hoping too that they may find such advan- 
tage or benefit firom the work submitted, as to justify their kind- 
ness, in overlooking, without critical severity, the errors it may 
contain. 

EiUdbtthiown, N. J., Auguai l9t, 1846. 
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CHAPTER I. 

CONSTITUTION OF COURTS MARTIAL. 

In considering the mmtary laws of the United chaptee 
States, it is not necessary to refer to a period '• 



anterior to that when they ceased to be English SrfiSJEl^*** 

in eon 
the miliar- 



colonies> The military establishment, and the ^ ^ ^""^ 



relations by which it was governed, were, du- gr ^3J^„°(^^ 
ring the state of colonial dependence, determined U^^S'JiJS' 
by parliament and the general authority vested 
in the sovereign of Great Britain, and by powers . 
exercised £ppm time to time, as local or particu- 
lar exigencies required, by the legislative assem- 
blies of the respective colonies. 

The following observations from "Dupin's 
View of the Military Force of Great Britain,*' 
will show the extent of the military authority 
of the sovereign of that nation : 

" By the constitution of Great Britain, the of the Pariia- 
sovereign is vested with the supreme military JSitory^plS- 
authority. His orders, and his alone, are to be Se^nShwt^ 
obeyed, as long as they are in unison with the •"**"• 
fundament^ laws of the empire. Beyond this, 
obedience itself would be deemed treason to the 
state, whatever the XBuk or station of 4Jie of- 
fender. 

1 
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CHAPTER " The sovereign power of the British nation 
'• is exercised in plenitude by the parliament of 
the United Kingdom, and without its authority 
no military force can be levied or maintained. 
It fixes the number of men whom the sovere^n 
may retain or summon under his colors; and 
finally establishes the principles of criminal ju- 
risprudence to which it is necessary to subject 
the soldier. 

" This law (the Mutiny Act) determines the 
nature and extent of the punishments which 
can be inflicted upon the military citizen. In 
certain cases it is left to the discretion of the 
judges to mitigate the penalties according to the 
circumstances of the extenuation in the guilt of 
the offenders. It authorizes the sovereign to 
ordain by Articles of War, with regard to crimes 
not specified by the military law, every penalty 
not reaching to death or mutilation. An un^ 
bounded authority! and utterly incompatible 
with the government of a free people, if tlwi 
general liberty, if the moderation of the sove^ 
reign and his ministry did not combine to re- 
strain in practice the latitude of an arbitrary 
power, which is the more formidable, as it has 
the sanction of law." 

The above extract mav also serve to contrast 
the greater limitations imposed upon the military 
authority of the chief magistrate of the United 
States. Congress too, is not, as the British par- 
liament is said to be, omnipotent, and cannot 
therefore, exercise the power of the nation in 
plenitude, but is restrained by the fundamental 
rules of a written constitution. By the consti- 
tution the president is the commander in chief 
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of the land and naval forces of the United chapter 
States, but he cannot ordain any penalty for '' 



Xflittnr author- 



any military crime, not expressly declared by JJrf^pw«- 
act of congress. 2^8^11:!!^ 

The rules and articles, for the goyemment of oJ^ST* tSI 
the armies and navy of the United States are S^^i"Sor- 
declared by law, unlimited in duration, though SJ^nSSSiy** 
subject at any time to modification or repeal ; ^^ ^^^ 
and in this respect are alike the mutiny act of declared by con- 



Great Britain, by which a standing army is 
authorised for the space of one year only, and 
which is, therefore, annually re-enacted. But 
although the l^slative restrictions in regard to 
the duration of military bodies have been less 
precise in this country than in England, there 
has been, nevertheless, an equal jealousy and 
fear of standing armies ; and the same principle 
is as vital now as it was when the old congress 
on the 14th October, 1774, declared that — 
^' keeping a standing army, in several of the col- 
onies, in time of peace, without the consent of 
the legislature of that colony, in which such 
army is kept, is against law." 

The system of American military jurispru- American mm. 
dence is to be considered as commencing with S^oi*^*^' 
the Revolution. When the difficulties and dis- ScvSution. 
sensions between the American colonies and 
Great Britain had reached a point from which 
it was quite apparent that neither party would 
recede, and that the question of differences was 
therefore to be settled by the arbitrament of 
arms, congress, JuogJ^^JLTTS^JUlthorised a mil- 
itary force of six regiments. On the following 
day it was resolved that a general be appointed ; 
and the articles of war were first ordained for the 
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CHAPTER government of the American anny on the 30th 
b day of June, 1TZ&. On the 7jth of November 



following, some additional articles of war were 
made ; and these constituted the governing mili- 
tary rules to the 20th of September, 1776, oa 
which day by resolution of congress, it was de- 
clared that, "the rules and articles of war by 
which the said armies have heretofore been gov- 
erned, shall be, and they are hereby repealed :" — 
and others were substituted in their place. 
The niiw and Thcse rulos and articles were adopted and 

articles of vna • •■ i i . . t 

adopted and re- recogmzed uuder the constitution by the act of 

cognixed under *' 

the consdmtion. congress, September 29, 1789, and the law con- 
tinued in force until it was repealed and sup- 
plied by the act of April 10, 1806. 

The mflitary The act of coufiTess aporovcd April 10, 1806, 

code established . , ... ^ ff. . , ^^ . 

by the act of IS the military code established for the govern- 
ment of the armies of the United States, and it 
embodies the authority by which courts-martial 
may be assembled, and can act. 

By its provisions, general, regimental and gar- 
rison courts-martial are authorised, and the ne- 
cessary power conferred upon certain officers to 
appoint the same. The composition of these 
several courts, from the superior to that of the 
inferior jurisdiction, is clearly described, as well 
as the persons to w^hom the power of appoint- 
ment is delegated^ 

There is, however, an exception made to the 
general rule established by this act, and whicli 
is found in an act of congress of May 29, 1830, 
By this it w^as enacted " that whenever a general 
officer commanding an army, or a colonel com- 
manding a separate department, shall be the ac- 
cuser or prosecutor of any officer of the army of 
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the United States under bis command, the gen- chapter 
eral court-martial for the trial of such officer '' 
shall be appointed by the president of the Uni- 
ted States." 

Independent of this special act, the president ^'^JpJJJ^®^ 
of the United States, being by the constitution ««"«■ mjijiai, 
of the country, the commander-m-chief of the » i^o. 
army and navy of the United States, is compe- 
tent at all times to appoint general courts-martial. 
The law of May 29, 1830, was founded upon 
the presmnption, that an accused person, brought 
to trial by the order of his commanding officer, 
who had the appointment of the court and the 
revision of its proceedings, might suffer great 
prejudice. While the abstract principle of jus- 
tice which gave origin to this law may to some 
extent be acknowledged, the practice under it, 
and the rule which it enforces, has been found 
to be, and under the usual circumstances attend- 
ing an army in the field removed at a great dis- 
tance from the seat of government would neces- 
sarily prove, of considerable hindrance and pre- 
judice to the public service. 

The act of 1806 fixes the number of members or the number 
necessary for a general court-martial at five for f|JSI^"ourt 
the minimum^ and thirteen for the moueimum^ n»rt»i. 
while any other number between those extremes 
is competent to exercise all the judicial powers 
of the court. 

The same act likewise authorizes the com- or Kgimemai 
mander of a regiment or corps, to appoint for his JSifSISSa, 
own regiment or corps, courts-martial to consist ^^ »pi»*'««^ 
of not more than three commissioned officers for 
the trial of cases not capital : — ^and for the same 
purpose all officers commanding any of the gar- 
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CHAPTBB 
I. 



Who nay ap- 
point general 
eourti martiaL 



Warrant for tha 
fi.«>embling of a 
court maittaL 



Power to ap- 
point courts 
martial cannot 
be delegated. 



risons, forts, barracks, or other places, where 
the troops consist of different corps, may assem* 
ble courts-martial to consist of three commia- 
sioned officers. 

A general court martial then can only be ap- 
pointed or assembled by the commands of the 
president of the United States ; a general officer 
commanding an army ; or a colonel commanding 
a separate department Such a court is of the 
highest military judicial authority; while the 
inferior courts, as the regimental court martial to 
be appointed by the commanding officer of a 
regiment or corps ; and the garrison court-mar- 
tialy appointed by the commander of a fort, bar- 
rack, or other place, are of very limited jurisdic- 
tion, to which farther reference will be made in 
a subsequent chapter. 

The warrant for the assembling a court-mar- 
tial, or the appointment of members to compose 
the same, is in the form of an order, and., issues 
directly from the officer to whom the law has 
delegated such power. 

For many years, and from a period anterior to 
the war of 1812, up to as late a date as the year 
1841,^ it had been customary for commanding 
officers, to whom the right of assembling general 
courts-martial had been given, to delegate such 
authority to inferior commanders, at least so far 
as to authorise them to name or appoint the 
members of the court. This was indeed the 
very essential of the right, and was in fact as- 
suming a legislative power to confer upon a sub- 
ordinate, an authority to determine the composi- 
tion of a court-martial, who possessed no original 

1 See Ganl. Order 71, of 1841. 



CONSTITUTION OF COURTS MARTIAL. 7 

power to order a court. This erroneous prac- chapter 
tice undoubtedly had its beginning in the suppo- '* 
sed analogy in similar cases, to be found in the 
British army. From the fact that the rules and 
articles for the goremment of the armies of the 
United States, were derived immediately from 
the English military laws, it was a very natural 
conclusion to suppose, that such practice was 
the interpretation of the law. Whereas, had 
more accurate attention been given to the sub- 
ject, it would have been seen, that the authority 
to delegate to another the power to assemble or 
appoint courte-martial, was an authority derived 
expressly from statute.^ 

But further than this genaral reasoning against 
the propriety, or legality of sudh a rule, we find 
a special objection to it in the spirit of the act 
of May 29, 1830, before quoted. By that act, 
the president of the United States is required 
in certain cases to appoint the court, and should 
such a rule obtain as that now under considera- 
tion, it is very evident that by its application, 
the intention of the law would be defeated, and 
its entire operation be cx>mpletely annulled. 

It has, therefore, been decided that no officer 
of the army can empower another to act in his 
stead in the appointment of courts martial. He 
alone to whom the law has given the authority 
to act in such cases must appoint the court ; and 
no right to delegate such authority can be exer- 
cised without the express sanction of law.* 

At an early period of the Revolution, congress ^^ '*^^' 

> Matiny Act, 

* See dednon in the case of Capt. S. McKenzie, 2nd Regt. Ar- 
tillery. August, 1845. 
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CHAPTEE took into consideration the state of the naval 
^ defences of the country, and on November 28, 
1775, adopted rules and regulations for the gov- 
ernment of the same. An act for the govern- 
ment of the navy was passed March 2, 1799, 
which continued in force until^ repealed and 
subisttituted by the act approved April 23, 1800.^ 
OfimHicoiirii By the provisions of the 35th article of this 

martial* who "^ ' _ _-• i ^ xi_ 

in»r apiMint, euactmcut general courts martial for the navy, 
poMd. ^'may be convened as often as the president 

of the United States, the secretary of the navy, 
and the commander in chief of the fleet, or com- 
mander of a squadron, while acting out of the 
United States, shall deem necessary." 

Such general courts martial shall not consist 
of more than thirteen nor less than five mem- 
bers ; and as many members shall be summoned, 
not to exceed thirteen, on every such court, as 
can be convened without injury to the service. 
'< And in no case, where it can be avoided, with- 
out injury to the service shall more than one- 
half th6 members, exclusive of the president, 
be junior to the officer to be tried." 
Marine oorpi. The marine corps, is also a distinct organized 

now goveniMl i j 

military body, and subjected to the laws and 
regulations established for the government of 
the navy, except when detached for service 
with the army by order of the president of the 
United States.' It will not be necessary, there- 
fore, to make any special reference to this body, 
as they are subject to either the laws governing 
the army or the navy, according to the particu- 
lar service with which they may be associated. 
In conformity with the acts of congress re- 

> Naval Laws, pp. 18. 47. 59. s Ibid. p. 156. 
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ferred to, all courts-martial are appointed and chaptbr 
find their sanction. Deriving their origin and '* 
powers from the same source from which flow 
the statutes of the land^ the same respect and 
deference to their ^^haracter and acts are due, 
which every dtiz^i is bound to observe towards 
the ordinary courts of civil judicature. 



CHAPTER 11. 



OF JURISDICTION. 



CHAPTER The institution of military courts had its ori- 

°* gin, undoubtedly, in times of antiquity from the 

^jigm^iiuii- relations which subsisted between the powers 

of an absolute government, and the people sub- 
jected to its sway ; and was a very convenient 
tribunal by the summary exercise of its author- 
ity for the suppression of license and excess of 
the soldiery, as well as a ready engine of des- 
potism, whereby it might execute its purposes 
or gratify its passions. From the application of 
it to the military state of a people, which in- 
deed, was the state in which the early period 
of most nations was passed, it was very easy to 
continue its application to the civil or social 
condition of the same people when peace, and 
its attendant arts and occupations, and the con- 
sequent progress in civilization had imposed 
upon them other hopes to animate their hearts, 
and other motives to embellish life, 
^^j^^oj The Court of Chivalry, or Marshal's court, is 
SSbm?^^' said to be the fountain of English martial law.* 

This court was holden by the lord high consta- 
ble and earl marshall, two officers of high au- 
thority and extensive command, in all matters 
touching the subject of war ; and these officers 
claimed and exercised a ministerial, as well as 

1 Adye. 
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a judicial authority. There is no certain evi- chaptie 
dence, or prints of footsteps in past times of the "' 
original institution of the office,' but, probably, 
it grew out of the necessities which manifested 
themselTes wh^i laige bodies of men were as- 
sembled for military oiganization and service. 

In the progress of time these officers, ftom the 
looseness of the terms in which authority was 
del^aited to them, gradually made many usur- 
pations upon the rights of the subject and the 
jurisdiction of the civil departments, or ordinary 
courts of the realm, and to such a height did it 
attain, that it was found necessary to limit and 
ascertain its lawful jurisdiction by statute.^ 

During the troublous times of the institution 
of this court, amidst civil dissensions and mar- 
tial violence, it was not at all strange that it 
should mix up with its decisions questions per. 
taining rather to matters of purely civil con- 
cerns, as well as those of " honor and arms," for 
which it was altogether intended. The absence 
of constitutional restraints upon the king, by 
whom the authority to the court was delegated, 
made it both easy and safe for it to transcend a 
wholesome jurisdiction, because it was, in fact, 
but the exertion of the kingly prerogative itself, 
and found thereby an encouragement to emlnrace 
within its sphere of action the most diverse ques- 
tions, and common subjects, which might be agi- 
tated in dispute between subject and subject 

The Interposition o[ statutory regulation, (13 
R. II., ch. 2,) by curtailing its authority, lessened 
its abuses; and the court, for various causes, 

1 Hawkins* Fleas, b. IL, chap. iv. 4 Coke*s tuL 
* Ibid. Pleas, b. IL, chap. iv. 
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cHAPTiE such as the abolition of the hereditary authority 
"• of the constable, and the state of uncertainty 
with respect to the judicial powers of the consta- 
ble and marshal, gradually lost its consideration, 
and its jurisdiction has gone entirely into disuse. 
The ehaneiMr The character of martial law, however, as it 

of nnrtial law 

■iiidi moduted existed prior to the revolution of 1688, and sub- 

tiaaoB the Eng- * . • i ■ 

)kh Revolution sequeut to that penod, has undergone a great 
appUcation i«- chauge ; and the application of it indiscrimi- 
nately to all classes of perscms, and for every 
description of offences, is no longer tolerated. 
The feeling which was engendered in the minds 
of the people of England by the harshness with 
which the sovereign at times exercised this 
power, before strong constitutional restraints 
were imposed upon his will, is clearly to be 
traced in the opinions and writings of some 
Opinkineoreiii. of the most eminent of their l^;al men. Sir 
SJ^MajSSlr'" Edward Coke, who lived during the reign of 

Elizabeth and James, was very decided in the 
expression of his feelings; and Sir Matthew 
Hale, another eminent lawyer, who lived at a 
later period, during the time of Charles II., has 
given his most decided disapprobation of martial 
law as it then existed, or was exerdsed. ^' It 
is," says he, "in truth and reality no law, but 
something indulged rather than allowed as 
law;"^ and it is laid down as a principle, 
that if one '^ who hath a commission of mar- 
tial authority doth in time of peace hang or 
otherwise execute any man by color of martial 
law, it is murder."* 

i Hale's Hist. Comiiioii Law. 

* Hale's Fleas of the Crown, Ck>ke*s Inst., and 1 Blackftone's 
Com., 413. 
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The above, it is to be remarked, must be un- chaptbr 
derstood as applying to those periods of English "' 
history, when the kings, especially those of the 
family of the Stuarts, claimed the exercise of 
prerogative directly opposed to the declarations 
of Magna Charta: and although Sir William 
Blackstone, the able and learned commentator 
on the laws of England, has been strongly cen- 
sured by some military writers^ as deliberately 
adopting and avowing the same prejudices, un- 
der very dissimilar circumstances, yet it seems 
hardly reconcilable with the facts attending the 
times in which he wrote f and the context by 
which his observations are qualified, to suppose 
him to have committed so glaring an incon- 
sistency. 

The belief that his observations, upon that 
portion of his subject, are rather relative to the 
history of the past, than indicative of any truths 
of his own day, is sustained by what is known 
to have been (as it still is) the real source of 
military authority, and thus the true interpreta- 
tion of his words is arrived at. This is not only 
a just inference, so far as it regards the merits 
of the question, but it likewise dissipates the 
danger from the supposed error of so clear a 
mind, — which from its weight of authority, 
might pass without question, as an establish- 
ed legal truth. 

But the days when arbitrary rulers could ex- The leguiamn 
ert an irresponsible power for the gratification ^^ 'STSS^ 
of personal objects, have passed away, and the ^k ^twy 
doubts which confused, and the fears which en- **^ ^ «"»«ted 
feebled the minds of individuals or of commu- 

» Tyder and Adye. « Geo, III. 
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CHAPTER nities, when subjected to the rule of authority 
"' which claimed, as it likewise exercised, the 



right of disposing of private and public interests, 
are dissipated or chased away by the light and 
warmth of humane and liberal government 
Under constitutional forms, the legitdative is the 
supreme power of the state, and it is thence in 
our country, that military courts, as well as the 
civil courts, derive all the power which they 
possess for the exercise of their appropriate 
functions. Flowing from the same source, and 
imbued or endowed with the like essence of ju- 
dicial power, the military and the ordinary 
courts of civil judicature, within the spheres of 
their several jurisdictions, are deserv ing of the 
same r^ard, and entitled to a like respect 

MiDtary law it It is thcu clcar that martial, or the law mil- 
pan of the law ' 

of theiand.and itaTV, as it cxists iu tliis couutrv, forms part of 

enoiled to re- J ^ ^T- . , i i ■ 

sped and obe- the law of the land, and as it is enacted by the 

dience. "' 

same authority, so has it the same binding force, 
or the same positive obligation upon those to 
whom it is intended to apply, as the civil statute 
law has upon the citizens in general. 
Necewtyof un- An institution, thus being dothed with judicial 

deratandiiigaiid ' ^ "^ 

fixing limit, to powers, and which may be exerted in the con- 

military author- * ' •' • 

ity, or ii» jnri«- sidcratiou and decision of questions of the most 

diction of courts ^ 

raartMi- momentous description, affecting not only the 

passing or momentary interests of parties, but 
reputation and even life itself, certainly claims 
very serious thought to ascertain and fix defi- 
nite and understandable limits to its authority* 
An inquiry of this kind in relation to military 
courts, seems the more necessary because, they 
who are called upon in the character of judges 
to administer justice through its means, may 
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also be cited before the same tribunal, as the ao^ chaftib 
cused, whose acts are subject to its scrutiny. "' 

The profession of arms, offering but few op- 
portunities for the acquisition of that species 
of knowledge which, in a technical form, ia 
made most available in courts of law ; and the 
youth and inexperience of a great number of its 
members, being such as to unfit them for the de- 
cision of questions, depending even upon settled 
principles of interpretation, when called upon 
suddenly to act, much less those which are in- 
volved in subtle arguments and intricate circum- 
stances — ^make it still more desirable, that the 
jurisdiction of the body, which from time to 
time they are called upon to exercise, and to 
whose authority they are at all times subject, 
should have its limits defined, as clearly as pos- 
sible both for their guidance and their safety. 

The constitution of the United States has couns martial 
clearly provided for the riirht of personal se- aneeofB^ia^ 
cuiity, guarded by provisions draW^ from the Z'^IZ^ 
great charter of English liberty, and Amdamen- 
tal acts of parliament. The substance of such 
provisions is to be found in the Vth and Vlth 
amendments of the constitution. By the Vth 
amendment it is declared that '^ No person shall 
be held to answer for a capital or otherwise in- 
famous crime, unless on a presentment or indict- 
ment of a grand jury, except in cases arising in 
the land or naval forces, or in the militia, when 
in actual service, in time of war or public dan- 
ger; nor shall any person be subject for the 
same offence to be twice put in jeopardy of life 
or limb." — ^Under this exception military courts 
take cognizance of such matters as justly fall 
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Definition of 
militarjr law. 



within their competency, and proceed against 
oflfendersy according to the language of the con- 
stitution, by ^' due process of law/' which terms 
applied, in reference to this subject, are convert- 
ible with those of, by the laio of the kthd} 

It may, perhaps, be useful to attempt here a 
definition of military law, as thereby, supposing 
it to be accurately defined, a nicer observation 
of its true character may induce a greater cau- 
tion in its application. 

Military law is that branch of the laws which 
respect military discipline, and the government 
of persons employed in military service. It is 
not exclusive of the common law, for a soldier 
does not cease tQ b^a citizen, — on the contrary 
he is a citizen still, capable of performing the 
duties of such, and amenable to the jurisdiction 
of the civil courts for his acts or conduct in that 
capacity. It is in fact a rule superadded to the 
ordinary law for regulating the citizen in his 
character of a soldier.* 

It will be perceived that the leading charac- 
teristic of tiiis definition is, that military law 
cannot be applied for the regulation of the con- 
duct of persons in private or civil life ; nor does 
it exclude the operation of the common law — 
for although the civil courts cannot take cogni- 
zance of military offences, as such, strictly speak- 
ing, yet the principle of the superiority of the 
civil over the military authorities is clearly set 
forth by the 33d articl^bf war, and all officers 
are required thereby td. deliver over oflTenders or 
accused persons, to the civil magistrate, and to 
oe aiding and assisting the officers of justice in 

* Keiit*s Com., vol. ii. p. 10. > Encyc. Brit. 
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apprehending and securing the person of the ac- chafre 
cused in order to bring him to trial : and the "' 
penalty denounced by the same article against 
any officer who shall wilfully n^lect, or shall 
refuse, ngpA- application, to deliver over such ac- 
cused coifkmissioned officer or soldier to the civil 
magistrate, or to be aiding and assisting to the 
officers of justice in apprehending such accused 
persons, is cashiering. 



It must be understood, however, that the term or the 
martial law has a different interpretation from martiaiaiidiiifl* 
that of military law. Military law, as has been ^' 

stated above, is a rule for the government of 
military persons only ; but martial law is under- 
stood to be that state of things when, from the 
force of circumstances, the military law is indis- 
criminately applied to all persons whatsoever. 
The distinction is thus expressed by a writer on 
military law: '^ Martial law extends to all per- 
sons ; military law to all military persons, but 
not to those in a civU capacity."^ 

How and where, under particular conjunc- *^^^^^^ 
tures of the time, martial law may be declared, it* of the u. s. 
and by whom, is not here considered ; but the constitutionaL 
proclamation of such a rule within the limits of 
the United States is a very questionable pro- 
ceeding, and thought to be an '^ excrescence" not 
warranted or sanctioned by any " distemper of 
the state." The substitution of this power for 
the civil courts, subjects all persons to the arbi- 
trary will of an individual, and to imprisonment 
for an indefinite period; ^i trial by a military 
body. Of such high importance to the public is 
the preservation of personal liberty, that it has 

1 Hougb OD Courts Martial, p. 384. 

3 
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CHAPTER been thought that unjust attacks, even upon life 
"• or property, at the arbitrary will of the magis- 
trate, are less dangerous to the commonwealth, 
than such as are made upcm the personal liberty 
of the citizen. 

Now, to guard against such abuse, the consti- 
tution guarantees the privilege of the writ of 
habeas carpus j which it declares '^ shall not be 
suspended, unless when in cases of rebellion or 
invasion, the public safety may require it" — and 
the intervention of congress is necessary before 
such suspension can be made lavdul. Such too 
is the doctrine of the British constitution, Where 
the crown, invested with high prerogatives, is 
yet most scrupulously restricted in all that relates 
to the liberty of the person of the subject. In 
commenting upon this part of the laws of Eng- 
land, Mr. Justice Blackstone says, " but the hap- 
piness of our constitution is, that it is not left to 
the executive power to determine when the dan- 
ger of the state is so great as to render this 
measure (the arbitrary imprisonment of a per- 
son) expedient ; for it is the parliament only, or 
legislative power, that, whenever it sees proper, 
can authorise the crown, by suspending the 
habeas corpus act for a short and limited time, to 
imprison suspected persons without giving any 
reason for so doing."* 

As the promulgation and operation of martial 
law within the limits of the Union would neces- 
sarily be a virtual suspension of the habeas cor- 
pus writ for the time being, it would conse- 
quently appear to stand in opposition to, or be 

i Blackstooe's Commentaries, 135. The Bridah Parliament it 
aaid to be omnipotent ! 
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in conflict with, that provision of the constitu- chapt£& 
tion above cited. °* 

As the armjy as has been above stated, is es- tim «qr^ » 
tablished by the highest power of the state, body, 
with a definite shape and Ic^ existence, it 
must thereby be received and acknowledged as 
a constitutional body. From the moment it be- 
came an oigan of legislative creation, it likewise 
became an object of l^;islative control,^ and 
hence the institutions intended for its govern- 
ment, are derived from the same source as those 
which aflect the mass of community. 

The jurisdiction of courts-martial is special iiiejiirisdkticni 
and limited, arising from the cognizance of 2v*g^ *^ 
crimes as committed by individuals, that is, by 
individuals subject to military law; and the 
crimes or acts are such as are repugnant to mil- 
itary discipline, and are pointed out by law, by 
the general regulations for the army, and by the 
custom of war. 

Those acts defined by law, are sufficiently 
distinct for the observation of Members of mU- 
itary courts, whereby they may regulate their 
proceedings, and no embarrassment can arise in 
regard to the propriety of making them the sub- 
ject of military investigation. 

The general regulations for the army are a cenena remdur 

° , , f , ^ - , ^ . . tioDB for die 

permanent body of rules for the better ordering, army. 
and methodical arrangement of subjects of mil- 
itary concernment, and have a view to establish 
uniformity in the affairs of the army, by deter- 
mining to a greater or less d^ree the requisite 
minutiae and detail. Their character, while 
mandatory, is also ministerial, and proceeding 

* Samvers Law Military, 169« 
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cBAPTBE from the president of the United States, the 
— IL highest military authority, claims the utmost 



war. 



specty observance, and obedience. It is true 
that they are not in the nature of a subordinate 
l^slation to detennine or define offences, and 
affix penalties, for that belongs to congress only, 
and such are set forth in the rules and articles 
of war ; but they are of the nature and charac- 
ter of orders, pertaining to the executive and 
administrative branches of the service, and al- 
though they denounce no punishment in terms, 
yet the neglect or positive breaches of their re- 
quirements, are immediately referable to the es- 
tablished laws for the enforcement of discipline, 
to which they appeal for an appropriate sanc- 
tion. 
The cwtom of The custom of war is the unwritten, or com- 

mon law of an army. In order to apply it to 
any particular case, it must be certain and well 
defined, and clearly not opposed to any law or 
regulation. The custom of war is rather sought 
for, as explanatory of some doubtful question in 
which, without its aid, a decision might be un- 
certain, than as a source of authority by itself. 
It must be understood too that a custom to 
have any validity, besides having the qualities 
above mentioned, must also be a custom of the 
army, for the government of which it is intended 
to be applied. To resort to a foreign military 
service and draw thence customs of war which 
are genuine and acknowledged in such service, 
might be very ill^al when introduced into our 
own, as the circumstances, or conditions which 
called them into existence, and continued them 
in being, in the one, might be entirely wanting 
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in the other. It is an authority which ought chaftbe 
to be well scrutinized before allowed to have a "' 
determining influence. The customs and usages 
of an army, are, when considered in contradis- 
tinction to the positive laws and regulations for 
the same, generally pretty well understood, and 
when adduced as illustrative of the propriety of 
the forms adhered to, or the interpretation of 
acts, should have the certainty of an established 
fact. 



By the 96th article of war, it is declared that w»»», 

tion 01 penons 

" All oflScers, conductors, gunners, matrosses, "***^*y ^ 
drivers, or other persons whatsoever, receiving cie« of wm. 
pay or hire in the service of the artillery, or 
corps of engineers in the United States, shall be 
governed by the aforesaid rules and articles, and 
shall be subject to be tried by courts-martial in 
like manner with the officers and soldiers of 
the other troops in the service of the United 
States." 

The provision of this article is further ex- 
tended and declared in subsequent acts of con- 
gress for the modification of the military estab- 
lishment ; and that the forces autliorized, and 
which are described as consisting of ^'officers, 
non-commissioned officers, artificers, musicians, 
and privates shall be subject to the rules and 
articles of war."' 

The word officer wherever used in the mil- The word "©^ 

.. , . I ,. • X 1 cer" in the mil- 

itary enactments, or regulations, is to be un- itaryiawt, 

1.1 ••^* • • T /v meftiiB ft com- 

derstood as signifying a commissioned officer. miMioned offi- 
JVonrCommissioned officer is likewise synony- ^liLiM9um^ 
mous with the term soldier in various portions ^!^%ii^^ 

dier. 
I Act of Congress, March 2d, 1821, § II,-— and Act of Con- 
gress, July 5, 1838, § I. 
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of the rules and articles of war. — So, for in- 
stance, in the 28th and 33d articles. This con- 
clusicm is wanranted by the intention of the law, 
and was many years ago made the subject of 
judicial decision. In the case of Uoyd vs. 
Wooddall, 1. Sir Wm. Blackstone's reports, p. 
29, it Was so decided, and one of the judges ex- 
pressed himself in relation thereto by saying, 
^ A sergeant is a soldier with a halbert, and a 
drummer is a soldier with a drum." 

There is another class of persons, comprising 
a great number of individuals, who are, under 
particular circumstances of military service, held 
amenable to martial law, and liable to be tried 
by courts-martial. 

Armies when engaged in active operations, 
are, at all seasons, accompanied by a large train 
of followers, who minister to its convenience 
and comfort. The various description of per- 
sons, included under that appellation, have grant- 
ed to them certain privileges, such as living 
within the boundaries of the camp, and protec- 
tion to their persons and property, dependent 
necessarOy upon the essential conditions of good 
order, quiet, subordination, and fidelity to the 
state. The great and important interest to the 
nation involved in the movements of an army, 
which, for certainty of action, uniformity of con- 
duct, and ultimate success, must rely mainly 
upon a system of rigid discipline, has caused the 
rule which applies every where else for the pro- 
tection of the civilian, to be somewhat modified, 
or even, for the time, to be entirely set aside ; — 
hence, the custom which prevails in the field, of 
trying persons not connected with the army by 
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courts-martial, must have arisen from, as it de- chaptbe 
dends on, necessity.* Were any other principle °* 
for the regulation of such persons admissihle, it 
is certain that an army might suffer the greatest 
detriment, and a way might thereby be opened 
for the easy communication with the enemy, 
and the acquisition and transmission of daily 
intelligence. Disorder, riot, and confusion would 
necessarily also prevail : for it would be quite 
impossible to exact the observance of different 
police laws, by the enlisted soldier and the fol- 
lower of the camp, when both parties are con- 
fined to the same limits. 

But it must be remembered that the applica- 
tion of such laws to such persons, would not be 
warranted in time of peace, under the ordinary 
conditions of camps and gairisons ; — and, where- 
ever civil judicature is in force, the followers of 
the camp, who are accused of crimes punishable 
by the known laws of the land, must be given 
up to the civil magistrate. 

There are, also, offences of a purely military 
kind, which may be committed by such persons, 
such as n^lect of orders, or positive disobedi- 
ence, or insolence to the commander, or to a 
commissioned oflScer — offences which are of a 
description, impossible, having a regard to the 
example, which such acts would present to the 
soldiery, to be overlooked, — ^and such offences 
could not be punished by a civil court ; and yet 
a court-martial cannot take cognizance of them, 
as the offender is not properly amenable to its 
jurisdiction. From such a state of things, many 
inconveniences and bad consequences have re- 

I Simmons on Courts Martial, p. 20. 
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suited, and frequently, no doubt, led to the in- 
fliction of summary punishments, or to an im- 
proper exertion of military authority or law. 
Under such circumstances the only guarantee 
of good conduct on the part of such individuals, 
would seem to be in their persona} or pecuniaiT' 
interests derived from the privileges of their sta- 
tion, and in the power which the commander 
possesses to prohibit their further intercourse 
with the troops. 

Although it has been said above, that the 
custom of trying persons unconnected with the 
army, by courts-martial, which prevails in the 
field, is dependent upon necesssity, it must not 
be taken to mean that the authority by which a 
commander acts in such cases, flows directly 
from that: the necessity now spoken of gave 
origin to the law by which the rights on one 
side, and the obligations on the other, were de- 
l^;ated and imposed, and intended to obviate 
the great inconveniences and dangers which 
have been adverted to above. 

By the 60th article of war it is declared that, 
^' All sutlers and retainers to the camp, and all 
persons whatsoever, servmg with the armies of 
the United States in the field, though not enlist- 
ed soldiers, are to be subject to orders, accord- 
ing to the rules and discipline of war." 

As circumstances often arise which implicate, 
in a higher or lower degree, the class above 
named, it may not be without use to character- 
ize, more particularly, the persons referred to as 
sutlers, retainers to tlie camp, and persons serving 
vnth the army. 

A sutler, which is a term familiar to the army, 
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is a person who, under the authority of the mili- chaptis 
tary commander, is permitted to reside in or ^' 
follow the camp with food, liquors, and small 
articles of military equipment, or others, for 
general use or consumption. By the general 
regulations for the army, the mode and author- 
ity for the appointment of sutlers are pointed 
out It can hardly ever be made a question of 
any difficulty who is, or who is not, a sutler 
within the meaning of the law. Without en- 
deavouring to find a very exact and accurate 
definition of the term, it may be understood in 
general to mean one who is a seller of provisions 
or drinks, or other commodities or merchandise 
whatsoever, and such sense or signification has 
been attached to it by military courts, and it is 
sufficiently comprehensive to embrace every tra- 
der within the boundaries of the camp. 

A retainer to the camp, is one who is con- RetauMntotu 
nected with the military service, or business of **"^ 
the camp, by pay, or fee. Under this head may 
be reckoned clerks, drivers, guides, and many 
others, who, at times, are employed in the pub- 
lic service, and maintained at the public ex- 
pense. 

Persons serving with the armies^ may be com- p^noni Mrvinc 
prehended with the class last described above, 
but far exceeding it in numbers ; as it attaches 
to all who are boimd in private service by 
wages from individuals who belong to the army, 
as to those who serve by engagement for public 
hire or pay. Under this head, therefore, are 
ranged that numerous body known as servants, 
and others who derive their compensation from 
a private source. 

4 
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csAPTSR These various description of persons, as has 
^ been remarked, enjoy certain privileges in con* 



of the advantages, convenience, &c^ 
which they offer to the soldiers. They move 
with the camp, have their stations in it, and are 
confined in their transactions with the military 
state; and it is evident, therefore, that their 
quiet and subordination is intimately and neces- 
sarily connected with that of the soldiery. 
Neo6Hit7 of Mixed B9 they are in their situation, in their 
MiOT^nito^ business, and interests with the military body, it 
-^irjdu£^ becomes necessary that they should be governed 

by the same laws made common to both ; and 
under no other system could the identity of prin- 
ciple be practicable as the ruling power. Sut- 
lers and camp foUmcers entering into a new so- 
ciety, having peculiar laws of its own, by their 
own voluntary act, must conform to those laws, 
as such is an understood condition of their ad- 
mission : they are therefore liable to receive the 
orders of their military superiors, and are to act 
in conformity thereto, though rather in a civil 
than in a military capacity. These persons can- 
not be called upon to perform military duty ; but 
in all that relates to the maintenance of the 
peace and order of the camp, the observance of 
rights, public or private, the arrangement of their 
goods, horses and carriages, and in matters per- 
taining io the police, safety or convenience of 
the camp, they are as much liable to military 
command, and punishment for the non-observ- 
ance of the same, as the enlisted soldier ; though 
they are not compellable to perform the actual 
'duties of a combatant It becomes then a mat- 
ter of importance 'to these persons that they 
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should, upon entering into such new relations of 
life, make themsdves acquainted with the orders "* 
and regulations by which they are governed ; for 
it is a principle in military, as well as in dvil 
communities, that ignorance of the law is no ex- 
cuse for offences. 

Prior to the year 1818, there had been much caden or um 
doubt expressed as to the amenability of cadets emy^tSijeet to 
of the U. S. Military Academy to military law ; ^iw of "^ 
and so strong was tiie opinion that in the year 
above mentioned a general court-martial, con- 
sisting of officers of rank, experience and high 
intelligence, declined taking cognizance of char- 
ges preferred against certain cadets, on the ground 
that the court had no l^al jurisdiction over such 
persons. The question was submitted to the 
proper legal department of the government, and 
the then attorney general, William Wirt, Esq., 
having given the subject a full examination, sub- 
mitted his opinion with an elaborate argument, 
by which the point has ever since been settled ; 
and courts-martial have accordingly exercised a 
full jurisdiction over cadets, as being subject to 
the rules and articles of war. 

Another question which involves high inter- 
ests, both of individuals and the government, 
has been frequently made the subject of conver- 
sation by officers of the military service ; and as 
it is one upon which no precise decision by 
courts-martial has been established, or at least 
treated of in any work on military law, the wri- 
ter deems it proper to enter somewhat minutely 
into its investigation. 

It has been questioned, whether a court-mar- 
tial can exercise jurisdiction over a person after 
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CHAPTBE the expiration of his term of service, for an 
"' offence committed while acting in the capacity 
of a soldier or seaman, prior to such period 



A soldier or 
mnMtti may be 

^^^Z^S^' Th^ argument urged against such power is prin- 
^^^S^lf^td^ cipally, — ^that unless there be some express sta^ 
hit term of ser- utory provisiou giviug the right, the military 
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authority, of every description, ceases necessa- 
rily, with the period for which the soldier or 
seaman had enlisted or engaged to serve in a 
military capacity; and that if such penon be 
liable at all after the expiration of his term of 
service, he is liable in allpkxes^ at aU iimes^ and 
to all officer^ who have ever commanded him. 

The question is not whether a law giving such 
authority would not, with proper limitations, be 
proper and beneficial, but it is urged that as 
there is no express sanction given by law for the 
exercise of such jurisdiction, it cannot, there- 
fore, be claimed by inferences and arguments 
from convenience and expediency. Every man, 
it is said, who is not bound by military engage- 
ments, and the laws which govern those com- 
munities, is only subject to trial for any imputed 
offence by the common law courts of the land ; 
and that courts-martial are divested of all juris- 
diction over such persons, and therefore cannot 
enter into the question of guilt or innocence, 
and are not the proper tribunals to settie such 
fact. 

Such are the general objections made to the 
assumption of the authority in question ; to which 
it is replied : — 

The general principle of law is, that when- 
ever any act is prohibited under a penalty, and 
no limitation affixed to a prosecution, the of- 
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fender is amenable at any time dm'ing his life : ghaptbr 
and were this principle not applicable to mil- "' 
itary persons, it is evident that offenders would 
frequently escape punishmenti to the great de- 
^jdriment of the public service, because there are 
no other than courts-martial which can take 
cognizance of particular crimes. It would also 
operate much to the prejudice of the public 
were offenders, in all cases, to be brought to 
trial at^ particular periods, within the statute of 
limitation, if any exist — and thus limit the au- 
thority to the mere time of the existence of a 
particular exigency, when it might be thereby 
unable to talo cognizance of, and decide upon a 
single offence. 

The laws for the government of tiie army and 
navy have in every instance, where crimes or of- 
fences are specified, or where a general descrip- 
tion of them and authority to notice is given, as 
in the 99th article of war, and the 32nd article 
for the government of the navy, said, that the 
same shall be punished as a court-martial shall 
direct 

Here is authority given to such courts to 
take cognizance of the class of crimes indicated, 
and to punish either by the arbitrary declara- 
tion of the law, or by the discretion vested 
in them. If then the time is not limited, by 
any statute, when their jurisdiction of these of- 
fences ceases, it would seem to be putting at too 
great hazard, the interest, the safety, and the re- 
putation and honor of the military and naval 
service, to permit offenders to escape all punish- 
ment, and thus encourage insubordination and 
violence, asserting a privil^e for the criminal, 



n. 



30 OF JURISDICTION. 

because, he had been prudent enough to restrain 
. his temper, or r^^ulate his conduct until no ju- 
dicial notice could by possibility be taken of his 
offences bolbre the expiration of his term of ser- 
vice! 

If the object of these laws was intended i0 
enforce obedience, and to promote discipline, and 
ensure order and safety, there can appear but 
little ground to doubt the jurisdiction of courts- 
martial in cases like those now considered. 
Such object is apparent and admitted, and there- 
fore the amenability of one for the commission 
of military crime, to the authority of a special 
tribunal created for the trial and punishment ci 
such offenders, is not to be changed because be- 
tween the commission of the offence and the 
time o[ the assembling of the court, he may 
have changed his o&dsl relations or professional 
character. 

A case, arising in the naval service, in which 
the principles of the law embraced in the con- 
sideration of the question before us, was adju- 
dicated in 1830 ; — and as it is explanatory of 
the subject, it is quoted with the opinion of 
the court 

CMcofwauMP ^^ Supreme Judicial Court — Suffolk County j 

Massachusetts^ 25th January ^ 1830. 

William Walker on a writ of habeas corpus^ 

vs. 
Charles Morris, Esa., commanding naval of- 
ficer, Boston Station. 

By the return on the writ it appeared that the 
petitioner, William fValhar^ enlisted into the 
navy of the U. S., on the 5th day of January 
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1829, for the term of one year ; and that on the chapter 
3rd day of January 1830, the said William "■ 
Walker being still a seaman in the navy com- 
mitted the crimes and offences of *^ disobedi* 
ence of orders" — ^* uttering mutinous words"-— 
and ^' raising a weapon against his supmor of- 
ficer, while in the execution of the duties of his 
office." — Whereupon he was put in confinement 
by the respondent, captain Morris, and on the 
day following, chaiges were preferred against 
him to the secretary of the navy, and a court- 
martial for his trial ordered on the 13th, which 
court was duly convened. 

Upon the return of the writ, the counsel for 
the petitioner, moved the court that he should 
be dischaiged and go without day. This mo- 
tion was resisted by the counsel for the re- 
spondent, and the aiguments of either party, 
which were substantially the same as those 
given in the* forgoing pages, having been heard 
by the court, the following decision was given. 

Wilde, J. '' Although I have entertained no opinion of Mr. 
doubt respecting the case, yet as it is of great ""^^ ^ 
importance to the petitioner, and may materiaUy 
affect the discipline of the navy, in which the 
public have so deep an interest, I have thought 
proper to consult with my brethren, the chief 
justice and judge Putnam, and we all concur in 
the opinion which I will now deliver. 

^'The motion for the petitioner's discharge 
from the custody of captain Morris is grounded 
upon the objections, that neither by the rules for 
the regulation of the navy, nor by any other 
statute, is it provided that any seaman should 
be detained beyond the oeriod of his enlistment 
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for any purpose or cause whatever : that how- 
. ever reasonable or convenient it might be that; 
the law should be otherwisie under the drcum- 
stances of |his cas^ fet unless it is so -provided 
by express statute, his officers have no authority 
to detam him for trial, or for any other purpose 
beyond the term of his enfisto^nt; and that 
such authority is not to be created l>y implica- 
tion. K this is the clear construction of the act 
for the government of the navy^ we must be 
bound by it, whatever may be the consequences, 
and however injurious they may be to the ser- 
vice of the navy. That such a construction 
would be highly injurious to the service and dis- 
cipline of the navy is not, and indeed cannot be 
denied. For many of the offences created by 
the act for the better government of the navy 
are not punishable at common law, and of which 
no other courts, excepting courts-marfials can 
take cognizance : so that if any of these offences 
should be commited by any seaman immediate- 
ly before the expiration of his term of service, 
he would escape with impunity. He.^mght be 
guilty of the grossest insults to his officers ; of 
disobedience to orders in the most critical mo- 
ment of danger to the ship ; and in the hour of 
battle he might refuse to fight, and there would 
be no power to punish him. Or he might at 
any time be guilty of desertion, and if he could 
avoid an arrest during his term of enlistment, 
he might set the law at defiance. Now it is im- 
possible to believe that a construction of the sta- 
tute involving such disastrous consequences can 
be conformable to the meaning and intention of 
congress : nor do the words of the statute re- 
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quire such a constructioiL It is true that a sea- chaptis 
man is not hound to do service after the term °* 
of Ids enlistment But witfiin that term, he is 
]|oun4 tp Al>serye the rules and regulations pro- 
vided by law for the goyenun^t of the navy, 
and is punishable for all crimes and offences 
committed Id^ violation of them during his term 
of service. There is no limitation of time with- 
in which he is to be prosecuted and tried for 
mich offences, but if there were, it would be suf- 
j^cient to show that the prosecution was com- 
menced within the time of limitation. 

«fo this case the petitioner was anested or 
put in confinement, and charges were preferred 
against him to the Secretary of the Navy, before 
the expiration of the time of his enlistment: 
and this was clearly a sufficient commencement 
of the prosecution to authorise a court-martial 
to proceed to trial and sentence — ^notwithstand- 
ing the time of service had expired before the 
court-martial had been convened. A case some- 
what similar has been decided in this court 
under ' the act making further provision for the 
punishment of convicts sentenced to hard labor, 
and the better regulation of the state's prison.' 
Py this act the information is to be filed and 
the convict brought in for trial or sentence dur- 
ing the time of his imprisonment on his prior 
conviction. A case occurred in which an in- 
formation against several convicts was filed, 
they were thereupon brought in for trial before 
their term of imprisonment expired. But, be- 
fore their trial could be had, their term of im- 
prisonment and confinement to hard labor had 

expired, and it was objected that the court 

5 
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could not then proceed in the trial. But it 
was held, that as the prosecution was com- 
menced within the time limited, the jurisdie- 
tkm of the court attached, and that they might 
regulari J and legally proceed to trial and sen- 
t^ice. It is not, therefore, necessary to decide 
in this case, whether a prosecution against a 
seaman in the navy for an offence committed 
during his term of service, can be sustained, — 
the prosecution not having been commence^ 
until after his term of service had expired. 

But the case of Lord George Sackville, as 
reported by Tytler in his treatise on courts- 
martial, goes fully to support the affirmative 
of this question also. It appears that doubts 
arose on that trial whether, as the defendant 
had been dismissed fiom his majesty's service 
previously to the prosecution against him, he 
was, by the words of the mutiny act, subject 
to the jurisdiction of the court; upon which, 
that question was referred to the twelve judges, 
who certified that imder the circumstances of 
the case, they saw no reason to doubt the juris- 
diction of the court martial. 

'^ It is true that this trial was had upon the 
application of the party accused, who, having 
been dismissed from the sendee during his ab- 
sence from England, thought it was due to his 
reputation, upon his return, to demand an in- 
vestigation of his conduct, and relieve himself 
ftom disgrace. — ^And I do not perceive tliat this 
circumstance can affect the principle of the de- 
cision ; fw, if the court-martial had no jurisdic^ 
tion, it is very dear that the consent of the 
accused could not confer it It is, however, for 
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the reasons already given, unnecessary to decide cHArm 
on this point °' 

'^ In this case there can be no doubt, I think, 
that the court-martial have jurisdiction, and 
that they may legally proceed in the trial, on 
the charges stated in the return. The peti- 
tioner must therefore be remanded to the cus- 
tody of Captain Morris."^ 

Upon this decision the petitioner, William 
Walker^ was, by the court-martial, tried upon 
the charges as specified in the return to the 
writ. 

In reference to the question discussed in the Proeeedingi 

' mint be com- 

for^;oing case, the writer, without entering into ?^^J^J£^ 
the examination of how far the case of Lord fontiMiexpum. 

tioD 01 bu torn 

George SackviUe is to be considered a prece- ofnrvke. 
dent for the American service, or, in what man- 
ner the special tenure of office, growing out of 
the respective rights, powers, or prerogatives 
of the president of the United States, and the 
English sovereign, might affect the liability of 
a commissioned officer to military trial, would 
add the expression of his belief that the prin- 
ciples stated, and the decision made by the 
court to whom the case was submitted, are 
eminently reasonable and just. 

It must be borne in mind, however, that in 
all such cases which may occur, the decision 
quoted goes only to maintain the prosecution, 
if commenced before the time at which the 
prisoner is entitled to claim his discharge. If 
once lawfully discharged the service, he could 
not afterwards be arrested, or held amenable 

> Tlus caw ii reported in the American Jurist, April No. of 
1830. 
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cHAPTSE to trial by a military court, for a military offence 
"' committed during the period of his military ser- 
vice. 

In concluding this chapter, it is proper to 
remark, that it has been laid down as a maxim, 
by high l^;al authority,^ — ^that no person imr 
pressed with a military character by an act 
of congress, can be held amenable to the rules 
and articles of war, ^^ without a positive pro* 
vision to that effect^' 

1 Mr. Wirt, OpimoiM, p. 204. 



CHAPTER m. 

OF THE DIFFERENT KINDS AND COMPOSITION OF 

COURTS MARTIAL. 

MiLiTART offences or crimes, varying much chaptbe 
under the circumstances in which they are com- ™' 



mitted, as to dc^gree of turpitude, it became ne- '^^H^SSSx^ 
cessary, as a matter of conyenience to the ser- ^!^^r^^ 
vice, as well as of justice to individuals, to con- JwiSii!" **" 
stitute courts-martial of higher and lower powers, 
for the investigation of all acts which might, in 
their various shades of criminality, impugn the 
rules of military discipline. 

Courts-martial are therefore defined as either 
general, regimental, or garrison. The court de- 
nominated a general court-martial is of superior 
attributes, and claims jurisdiction over all acts 
of a military nature, that may be committed by 
military persons; and its punitive powers are 
necessarily co-extensive with this right. 

Commissioned officers are not amenable to CamniMioiied 

officen caimoi 

tnal by any other than a general court-martial, |^ tned except 
and it is provided that they shall not be tried by court martial. 
officers of an inferior rank, if it can be avoided.^ 
It is also declared that general courts-martial 
may consist of any number of commissioned 
(^cers, from five to thirteen, inclusively; but 
they shall not consist of less than thirteen, where 
that nmnber can be convened without manifest 
injury to the service.* 

1 75 Aitide of War. t 64 Ajtide of War. 
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cHAPTfiE In interpreting the words " commissioned offlr 
^' . cets/^ as applicable to persons eligible as mem- 



Mlbl0 M 

ben of a 



^S^^tm hers of a general court-martial, it has been the 
mdc m intif. ^ustom of servlce to exclude from that class, all 

suigeonsi assistant^uigeona, and paymasters, and 
indeed every one who is not clothed with mili- 
tary rank proper, and having thereby an inherent 
right of command. This is thought to be in 
strict consonance with the purposes intended by 
law, and can, in no respect, derogate from the 
rights of such persons, or put in jeopardy any of 
their interests. It would certainly seem some- 
what anomalous to institute a court for the trial 
of military offences, and appoint as judges, per- 
sons who, from their duties connected with the 
army, frcnn their previous pursuits and educa- 
tion, and the manner in which they are introdu- 
ced into the service, can have but a very limited 
knowledge, and doubtful views of military con- 
duct This objection, it is true, may, in some 
degree, and for a limited time, be also uiged 
against the jimior subalterns of the army ; but it 
must also be remembered that such condition is 
of necessity, growing out of the order of mili- 
tary life, and is but of temporary duration in 
each particular case. In opposition to the prac- 
tice obtaining, it has been urged by that class of 
officers who are excluded from sitting as mem- 
bers of general courts-martial, that the operation 
of the rule is partial and unequal, and that it 
appears unjust that they, as members of the 
military body, should be made obnoxious to the 
authority of a military court, while, at the same 
time, they are denied the privilc^ of ever being 
considered as of its component elements. Now 
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this objection has but little weight if fully con- 
sidered. The purpose intended by the creation . 
of military courts, was for the regulation of the 
conduct of military persons, founded in policy 
for the public good, and having no reference to 
official gratification, or pretension, and totally 
irrespective of persons. If the questions to be 
decided before those courts in the cases of such 
persons, were purely of a professional or per- 
sonal nature, the interests involved would be dif- 
ferent from what they now are, and might autho- 
rise another view of proceeding ; but such is not 
the case ; and matters touching discipline, being 
the object for judgment, it should rather be con- 
sidered as an advantage than as a prejudice to 
them, that military courts are constituted as they 
are at present. 

The substance of the objection, if endued with 
any validity in their case, as the principles of 
justice are general and uniform, would equally 
apply to the great mass of the community, and 
particularly to the rank and file of the army ; 
and society would present a very remarkable 
state, in which it was found necessary to sanc- 
tion a proceeding, or acknowledge a. principle, 
which was daily inflicting a wrong upon every 
member of it. 

But, if it is true, that questions pertaining to 
the particular profession, or business of that class 
of officers, are never, except so far as they are 
subject to some clearly defined rule of the reg- 
ulatioius, made the subject for inquiry and judg- 
ment by courts-martial, it is quite different in the 
case of regimental or staff officers, whose duties 
require them to command or act with troops. 
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cHAPTBR Here technical knowledge and opinions are re- 

"' quired, which can only be possessed, and with 

propriety expressed by the same class of persons, 
and constitute, as has been exemplified in many 
instances, the whole means of investigation and 
decision. If therefore, another body of men, 
not clothed with such attributes for judgment, 
were called upon to exercise such functions, the 
public interests, as well as individual reputation 
iirould be endangered ; and it would be no suffix 
jClent answer to say, that in such cases they 
should not, or would not be detailed as members 
of a court-martial ; because it can be affirmed 
with more certainty, that if they are considered, 
under the law, eligible to such a duty, in any 
one case, so are they equally eligible for the like 
duty in every other case, which may arise. 

The rule which has been adopted, and for a 
long time received the sanction of the army, 
should be continued, as it seems founded in pro- 
priety and the true principle of administrative 
justice. While on the one hand it abridges no 
rights, nor puts at hazard any interests, so on 
the other, it assures safety to reputation as well 
as to person ; gives confidence in the pursuit and 
execution of professional objects and duties, and 
satisfies the great body of the military profession 
that praise or censure, will be meted out under 
the observance of a consistent and necessary 
military rule. 

This question however has been decided 
some years ago, upon the same principles which 
are set forth above, and the rule seems so con- 
sistent with a right reason, that it should not 
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again be permitted to be disturbed by a contrary chapter 
practice/ '"' 

The Tery question now under discussion, 
arose in the progress of a prosecution in the 
naval service, and was referred to the Hon. John 
McPherson Berrien, Attorney General, for his 
opinion thereon, which under date of November 
6, 1829, was thus stated : — 

"As to the right of chaplains, surgeons, &c. ; opinkm of «t- 
or non-combatants, to sit on courts-martial, — ^if ***°*^ m«w- 
We look to the origin of courts-martial m Eng- 
land (from whence we borrow them) it would 
be difficult to believe that a tribunal, which has 
succeeded there to the ancient court of chivalry, 
could be composed of others than military men. 
And if we consider the nature of the subjects, 
which are generally submitted to the decision 
of these tribunals, the knowledge of military 
discipline and usage, and frequently of tactics, 
(which is indispensable to those who preside 
tliere) it would seem that non-combatants, whose 
duties do not lead them to acquire this species 
of information, and who have no rank, either 
real or assimilated, could not be deemed compe- 
tent to sit on courts-martial."^ 

There is such an evident propriety in the rea- 
sons set forth in the above cited opinion, that 
the writer cannot hesitate to adopt, and lay 
down the rule in accordance therewith. 

There was at one period a question raised, 
whether a cadet, brevet to a lieutenancy y was a 
camtnisdoned officer, and as such eligible to sit 
as a member of a couilrmartial. It was deter- 
mined by an opinion of the attorney general in 

1 Optoiont, p. 737. 
6 
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cBAPTiE August, 1829/ that such person was not a com- 

"'• missioned officer within the meaning of the sixty 

fourth (64th) article of war, and therefore could 

not be a member of a court-martiaL 

^M^l^k uS^ This opinion was never fully acceded to, and 

^ff^j! * if allowed a practical operation would fire- 

gifafe to dt M a A r 

^SSmZi^ quently stand as a hindrance to the ordinary 

course of service. The doubts which were en- 
tertained upon this subject have varied from 
time to time, but latterly have be^i definitively 
settled by general orders no. 11, April 15, 1845, 
under the authority of the war department, — 
which declares, that a cadet or " graduate, so 
commissioned and attadied, becomes an officer 
of the lowest grade in the corps, and is entitled 
to all consideration as a commissioned officer." 
^e?TG£*^ The number of officers necessary for the com- 
SJSSTui?^*^ position of a general court-martial is specified 
number of mem- ^y jho 64th article of War ; but in determining 

that number, the officer empowered to appoint 
the same is invested with a discretionary au- 
thority ; and the like discretion is given to fix 
the hours of session of the court, or for the pro- 
ceedings or trial, and the rank of the officers 
relative to that of the accused, of which it is 
composed. 

It has frequently been complained, that the 
number, and rank of the members of a general 
court-martial in particular cases, did not reach 
the highest limit contemplated by the law ; and 
officers, at times, for such causes, have been 
ready to question the propriety or l^ality of 
the act of him who appointed tbe court. They 
who have thus thought, have drawn their conr 

^ Opinions, p. 709u 
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elusions from facts within their own observation, cRAmft 
and applied them to what they conceived the ^' 
state x^ the service would permit But in so 
doing, it does not s^pear to have occurred to 
them that they were assuming a discretion to 
judge of the proceedings of a superior, not be- 
longing to their position. The doctrine of the 
exercise of a discretionary power is plain and 
simple. He who is clothed with such authority, 
is made thereby the judge of circumstances 
which may omtn^ its operatioii, and if it be 
used in good faith, without fraudulent or corrupt 
intentions, its exercise is sufficiently I^;al. The 
question of opinion, as to the state of the ser- 
vice, which may or may not permit the detail of 
a greater number than that fixed for the court, 
is not to be brought into controversy. Such 
opinion may, it is true, be a mistaken one, but 
if it be an honest expression of belief, that is 
all the law requires. To impugn then the act 
of the appointing power, it must be shown, not 
by the accidental result of a trial, or the prepon- 
derance of opinion, but by clear and indisputa- 
ble evidence, that such act was not only mista- 
ken, or erroneous as to fact, but wilfully corrupt 
in purpose. In the varied circumstances in 
which an army operates, and the numberless 
sudden and unforeseen contingencies, which af- 
fect military service, must be sought the reasons 
which induced such a trust to military com- 
manders. If a rule were to be established for 
the administration of military justice, so fixed 
as never to bend or yield to the necessities of 
the service, it would but be making a great pub- 
lic interest subservient to mere individual con- 
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III. 



venience, and thereby be brought in direct oppo- 
sition to the purposes for which such individuals 
are engaged to serve. There can be but little 
fear that the attainment of the ends for which 
military tribunals are organized, will fail under 
the present system, more frequently, than if a 
greater number of voices were called upon to 
decide ; or at least, that there will be wanting a 
just appreciation of the duties, and solemnity 
of the obligations by which they ought to be 
controlled. To establish a mode of judicial pro- 
ceeding, which might dissipate all error, and 
make wilful injustice impossible, is certainly be- 
yond the reach of human capacity ; and mili- 
tary, like civil bodies, must equally repose in the 
same principles and sanctions, to which the un- 
derstandings and consciences of all men appeal. 
This interpretation of the law has, however, 
number to com. been formallv and judicially expressed, in an 

pose ft court, u j - t^ ^ m, » 

merely diice- opiuion delivered by the late Mr. Justice Story 

tory «f tbe ofli- * •' , • "^ 

jer appointii^. of the suprcmc court, in the case of Martin vs. 
Mott, reported in 12 Wheaton, 34, 35, and it was 
then decided, that '' the direction contained in 
the act of 1806, that a general court-martial 
' shall not consist of less than thirteen, when 
that number can be convened without manifest 
injury to the public service,' is merely directory 
of the officer appointing the court ; and his de- 
cision as to whether that number can be con- 
vened without manifest injury to the service, 
being in a matter subjected to his sound discre- 
tion, must be conclusive.'' 

To meet the necessities of service, it is pro^ 
vided that officers of the marines, and officers 
of the land forces shall be associated for the 



The direction 
given for the 
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purpose of holding courts-martial, and in such chapter 
cases, the orders of the senior officer of either "'• 



corps, who may be present and duly authorised, ^22 ^y be 
shadl be received and obeyed.* But whenever J52SJl**tf'^ 
the officers and soldiers of any troops, militia SSib^^"" 
or others, are duly mustered and in pay of the ^***^ martial. 
United States, and serving in conjunction with 
the regular forces, the officers of these different 
forces cannot be associated for the trial of an 
officer or soldier of the militia. In such cases Mflioa whnn in 
the court-martial must be composed entirely of ^ u?'&^'^ 
officers of the militia.* It would appear but ^Sl^^JS^ 
just that the rule should be reciprocal ;— for, ^^^^^^ 
if the militia are not to be subjected to the 
judgment of officers of the rc^ar service, it 
is very inconsistent to measure the opinions 
and acts of the latter by the judgment of the 
former. The reason of the law would, un- 
doubtedly, exclude militia officers from a court 
convened for the trial of persons belonging to 
the regular service. 

It was formerly the practice, in detailing the it is not neces- 

, - , . , ««y to detail 

members of a general court-martial, to name one u president 
one as the president thereof, who, necessarily, maniai, the m- 

. • « • . , • nior presides. 

was considered as occupying a position some- 
what differing from that of the body of the 
court The laws which authorise the assem- 
bling of courts-martial, making no provision for 
such special authority, and neither requiring nor 
authorising such appointment, the custom fell 
into disuse, and is, at present, no longer ob- 
served. Independent, however, of the want of 
legal necessity for such a rule, there were many 
inconveniences connected with it, which, in a 

^ 68tli Article of War. s 97th Article of War. 
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cRAPTBR service like that of the United States, where 
^^' bodies of troops are scattered over a wide coun- 



tiy in small detachments, made it very desirable 
to be laid aside. In case of challenge to the 
president, it became necessary to refer to the 
head quarters, by whose authority the court 
was constituted, in order that his place might 
be supplied, or a new detail made ; and equally 
incapacitated was the court to proceed with its 
busmess, should the same pers(m be absent, at 
the time when the court was directed to as- 
semble. These were weighty considerations, 
affecting the employment of officers, the con- 
dition of the accused, and consequent expense 
to the gpvemment, which have introduced a 
better and a more simple rule. At present, 
tlierefore, when the liumber to form the court 
is specifically expressed, between five and thir- 
i^^iSTSmto *^®'^> ^^ court is fully competent to proceed, 
JTTdS^lSf ^ ^^^ ^ ^ ^^^^ ^^ ^^^ below the minimum 
^ below the indicated, and the senior member present by 
iMd in the or- yirtuc of Ms rank, is the president of the court.* 
Any commit- There is no limitation as to decree of rank 
bT^ng^tuy necessary to be hdd by officers, in order to 
KgaAi^ de- make them eligible to sit as members of any 

?^igibii^t description of courts-martial. '^ General courts- 
ttBwurti mtf. jjjg^yjijj^" jj ig gjiij^ « juj^y consist of any number 

of commissimied officers, from fire to thirteen 
inclusively."* The rank, therefore, of the in- 
dividual member is considered only in relation 
to that of the accused, and to the importance 

^ Sncli is tlie practice of the na^y, under the 9Mi wd 39(h ar* 
ticles for its government, 
s 64th Aitide of War. 
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of the subject matter of investigation, according chaptm 
to the discretion of the appointing power.* — 

The proceedings and decisions of g^^J^^^l^S^ 
courts-martial are subject to review or revision ^w. 
by the officer ordering the same, or the officer 
commanding the troops for the time being : and 
no sentence of a general court-martial in time 
of peace, extending to the loss of life, or the 
dismission of a commissioned officer ; or wliich 
shall, either in time of peace or war, respect 
a general officer, can be carried into execution, 
until after the whole proceedings shall have 
been transmitted to the secretary of war, to be 
laid before the president of the United States 
for his confirmation or disapproval, and orders 
in the case. All other sentences may be con- 
firmed and executed by the officer ordering the 
court to assemble, or the commanding officer, 
for the time being, as the case may be.' 

The directions given for the course of pro- Power to par. 
cedure are very explicit, to guard against the pllnishlllen^ or 
abuse of authority, or prejudiced and hasty Mution. 
action. And in matters touching the life or 
commission of the accused, an additional check, 
in time of peace, is provided, in order that the 
whole subject may be fully and dispassionately 
considered. And every officer authorised to 
order a general court-martial shall have power 
to pardon or mitigate any punishment ordered 
by such court, except the sentence of death, or 
of cashiering an officer; which, in the cases 
where he has authority (by article 65,) to carry 

1 75tk Afdda of War, tad 35tli Article of ReguUtiont for (he 
Navy. 
> 65A Ankle of War. 
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cRAPTSE them into execution, he may suspend until the 
*"• pleasure of the president of the United States 
can be known ; which suspension, togetlier with 
copies of the proceedings of the court-martial^ 
the said officer shall immediately transmit to 
the president for his determination.^ 

For the cognizance and punishment of mili- 
tary offences of minor degree, there are the 
regimental, and the garrison courts-martial. 
The regimental court-martial may be ordered 
or appointed by the commander of a rc^ment 
or corps, for his own regiment or corps, to con- 
sist of three commissioned officers. — ^And the 
commander of any of the garrisons, forts, bar- 
racks, or other places, where the troops consist 
of different corps, may assemble courts-martial 
to consist of three commissioned officers, and 
decide upon their sentences.' 

The term descriptive of these courts, evi- 
dently is applied, as the court is assembled by 
the order of a commander of a raiment, or 
corps, or by that of the commander of a garri- 
son. The proceedings in these courts are to 
be submitted to the officers ordering the same, 
or to their^ successors in command, for revision, 
and decision on the sentences pronounced. And 
the colonel, or commanding officer of the regi- 
ment or garrison, where any regimental or gar- 
rison court-martial shall be held, may pardon 
or mitigate any punishment ordered by such 
court to be inflicted.' The jurisdiction of these 
courts is very limited, and can in no case ex- 
tend to the trial of capital cases, or commission- 
ed officers.^ Neither can they inflict a &ie ex* 

1 89tli Art. of War. < 66tli Ibid.f > I f^ Ibid. 4 e7tli Bnd. 
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ceeding one month's pay, or imprison, or put to chapter 
hard labor any non-commissioned officer, or sol- "'' 



oonilt. 



dier, for a longer time than one month.* 22™S^^iSj 

It is apparent that great convenience and ben- JT^p^S;? 
efit to the service is consequent to the institution JStii^rtfflSl 
of these minor courts. There are frequent occa- IJfLJS^ " 
sions for inquiry into alleged misconduct on the S^*^"i2h 
part of soldiers, when it would not be possible 
to assemble the number required for a general 
court-martial; and to postpone trial would 
merely be insuring to tlie delinquent the certain 
means of escape from punishment. On detach- 
ed service, or marches, and the like, such courts 
offer the means of satisfying justice, by an in- 
vestigation on the spot where the offence has 
been committed, or the accusation made. On 
marches particularly, where the men are much 
more given to trespass upon the property of cit- 
izens, than when fixed in the regular duties of a 
permanent station, it is very desirable that the 
complaint of the citizen should at once be ex- 
amined into, that justice may be done to both 
parties, without delay to the injured, or hin- 
drance, and accumulated expense to the service. 

1 In law, the diyiskm of time called a montbi fs'inidBntood to 
mean a lunar montli of 28 days, uoleas specified to Ae contrary 
as a calendar montli. 

7 



CHAPTER IV. 

OF THE PARTlCnLAR JURISDICTION OF COURTS MARTIAU 

CHAPTER The jurisdiction, of the difii^rent kinds of 
^^' courts-martial, is determined, as well by the pai^ 



^jyj^g^ ticular description of punishment denounced, as 
uLi^^etol^ by the person and offence of the criminal. The 
™*">*^' distinctive authority between general, and r^- 

mental or garrison courts-martial, is expressed 
in general terms, declaring, that the two latter 
shall not have power to try capital cases, or com- 
missioned officers, and also by fixing limits to 
the degree of punishment which they may order 
or inflict.* But there are violations of duty, 
which a soldier may be guilty of, which do not 
amount to capital crimes, and yet considering 
the circumstances under which the act is per- 
petrated, 6ir the consequence flowing from it, de- 
mand a more serious consideration, or severer 
chastisement than the constitution of a minor 
court can give. It is true, that a knowledge of 
the circumstances attending the offence ought in 
most instances to determine the tribunal to 
which the case should be referred for trial. But 
as such mpjr not be known to the appointing 
authority, w joxl^ not be succinctly enough set 
forth in the cfiaiges, such a rule cannot always 
apply, and therefore it becomes necessary that 
a more definite course should be determined. 

* 67tli Article of War. 



!▼. 
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An offence for instance, like that spedfied in the 
45th artide of war, illustrates what the writer . 
would here present Of so heinous or danger* 
ous a nature is it, that a commissioned officer 
convicted of the same is ipso facto cashiered, and 
yet the same act in a non-coinini88i<med office 
or soldier, is left to the discretion of the court 
how to punish. If then the crime should be 
submitted for investigation to a regimental, or 
garrison court martial, how disproportionate, 
when compared to the penalty declared against 
an officer, would the sanction be. 

For such cases, and when the power to pun- 
ish in the court is a discretionary one, as the 
above quoted article of war exemplifies, it would 
appear necessary that a general court-martial only 
could have proper cognizance thereof. In numei^ 
ous cases, and they are constantly and frequent 
ly happening, it is known that this observance 
of the distinctive jurisdiction of the courts, is 
not attended to ; and it is a mattfer, it is conceiv- 
ed, deserving of serious reflection.^ It is not in- 
tended by the above remarks to intimate that 
the broad distinction of capital ' and small of- 
fences, is not adhered to, or that an inferior 
court martial has entertained cognizance of mat- 
ter, or persons, expressly confided to general 
courts-martial — ^but it is merely stated to call 
attention to cases in which at iftrst sight, it is 
seen that they demand higher punishments than 
the inferior courts can inflict, though under a 
somewhat vague expression of tlie law, the in- 
ferior courts may think themselves authorised to 
exercise jurisdiction over them. 

Generally the attending circumstances of mil- 
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chjlptbr itary crime are known, and the knowledge of 

^^' them can be, if properly referred to, a safe 

means to indicate the character of the tribunal 

before which it should be tried. 

GOTwmnwra^ The general description of offences, as refer- 

cognisanoe of able to the authoritv of the several courts-mar* 

any military of- y 

fence. tial, is sufficiently distinct to enable those bodies 

in most cases to avoid interference by the acta 
of the one, with the exclusive rights of the 
other. It has been followed as a custom, and 
acknowledged as a principle, that while the in- 
ferior court cannot, upon any pretence, proceed 
in the investigation of any description of offence 
which has not been explicitly stated as subject 
to its authority, yet the superior courts can, by 
virtue of its grade, necessarily take cognizance 
of all military offences whatever;' and that 
upon tlie plea that what can be done by a court 
whose authority and functions are limited, can 
of course be done by another court, whose pow- 
ers are not thus circumscribed. There are of- 

or offences fcuces, indicated in the articles of war, express- 

made triable by _ /••/• •! 

regimental ly made the subject of action for a regimental 

courts, a gene- « •■ i i • aI_ ^« 

rai court mar- court , aud tueuce lias ansen tne question, 
^^^^ ' whether, as the law has given such court a 
special right in such cases, any other court can 
exercise authority over them. 

Now the question must be, it is apprehended, 
determined by the character of the statute, and 
the object for which the offences are declared 
punishable. The statute being penal, is neces- 
sarily to be construed strictly, so far as the d^ree 
of punishment may affect the offender ; but the 

1 Adye on Coarts Martial, p. 96. 
s 37th and 47th Articles of War. 
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purposes for which punishment is at all inflicted ghaptss 

being determined by the necessity of discipline, — 

and welfare of the service, it can matter but lit- 
tle whether that punishment in its legal amount 
be decreed by one court or another. In this 
then it is percdved, that should a general court- 
martial claim cognisance of such offences, the 
power of such courts to punish is not to be ex- 
erted beyond what a rc^gimental court might in 
the same case exert— or in other words, that a 
general court-martial can in such cases, inflict 
no greater punishment, than what the inferior 
court could legally pronounce.^ With this limit- 
ation of authority, it is supposed that the inter- 
vention of a general court martial would be 
valid. The purpose of the l^slature, being 
seen to be, security for the offender against the 
higher degrees of military punishment, by con- 
fiding his crime to the cognizance of an inferior 
court, would be fully observed and respected by 
the principle of action indicated — ^and in many 
cases, would be the only means of vindicating 
good order by a speedy or certain trial. Thus, 
without any offence to the principles of justice, 
or to the rights and safety of persons, as neither 
the forms of procedure or the penalties could be 
changed, would a principle be carried out, which 
has been expressed by saying, that "the wisdom 
of the law abhors that offences should go un- 
punished." 

1 Tlus is IB aoeoidaiiee witli the principle wbich gorenis the 
actioii of nffmadtl couts in the Britbh anny, where in certeiB 
caeee thdr jnriedictioD is extended to higher crimes than asaal to 
theniy but limited as to punishment by their own competency to 
award sentence in ofdinaxy cases. 
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cBAFiB The articles of war have for many kinds of 
^* offences designated specific punishments. In 



H^y ^'*^ such cases there is no discretion left with the 

court in awarding sentence, but there may be 
occasion to take notice of favorable drcum* 
stances which have been shown in the course 
of trial, and which, as palliative of the crime, may 
induce a recoiQmendation to mercy. This part 
^f the subject will %e.jnarther cmisid^red in a 
succeeding chapter, 
capini mmitii. General courts-martial, as has been previously 
cases tTptmOf stated, are clothed with the highest powers per- 
law. taining to a military judicial body, and may 

award in some cases, the vltimum suppJidum^ 
of death, and in others the lightest infliction, of 
fine or imprisoament. It must be observed how- 
ever, that capital punishment cannot be inflicted 
by the sentence cif a court-martial, except in 
such cases, as Itttve been, for specified crimes, 
made expressly obnoxious to such judgment 
The degrees of punishment are various, ranging 
from the highest that human authority has deem- 
ed necessary for the security of social intercourse, 
to the lowest that the particular interest of a small 
community may require for the maintenance pf 
good order. These degrees are not, as they 
could not be, determined for every case, but are 
necessarily left for the discretion of the courts, 
to apply according to the attendant circum- 
NodMenercan stauccs. The puuishment of death, which is de- 
imn^d i^ nounced against the crime of desertion, is by the 
o peace. ^^^ ^^ cougTess, of May 29, 1830, expressly re- 
stricted, by declaring that '' no officer or soldier 
in the army of the United States shall be sub- 
ject" to the same, "for desertion in time of 



-i 
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peace." This is a wise provisioii of law, which cBirrtE 
interprets this particolar offence according to the ^' 
evil consequences which may flow from it mider 
different conditions 6f service : and although 
courts-martial taught not in time of peace, be 
likely to declare such a penalty, or if such were 
declared, the executive would not permit it to 
be carried into execution, yet this law humanely 
interposes to prevent the possibility of sanguin^ 
ary punishment, and more effectually vindicates 
the rights of the army, by enforcing the sanc- 
tions declared by its courts. General courts- 
martial are also authorized to inflict punishment 
by stripes, but this is limited to the single offence 
of desertion, and cannot in amount, exceed fifty or pvuHiimeiit 
lashes. *****" 

In all other cases, courts-martial are denied 
the power to inflict such p^^i^by ; and a resort 
to such a means for the enfi^^ment of disci- 
pline, is on the part of every officer, most strictly 
forbidden. '' 

In cases where a general court-martial may swpemioii 
think it proper to sentence a conunissioned offi- ^p^^T"'™^ 
cer to be suspended from command, it is also 
authorized to suspend, or order a forfeiture of his 
pay and emoluments for the same time.^ By 
reference to the language of the article of war 
which concedes the right alluded to, it will be 
se^i that there are limitations and conditions 
upon which the power rests. The right then 
depends, first upon the act of the court which 

^ 84A Article of War* By the 30^1 Article of die act for the 
goTerament of the neyy* a commanding officer may of hie own 
wfll sQspeod a commiiwiioped officer. (Naval Laws, p. 63.) Thia 
operates only, however, as a witihdrawal of the suspended officer 
noin duty* 
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CHAPTBB may think it necessary to suspend an oflScer 
'^* fifom command, and secondly, it is limited in 
amomit by the time for which such suspension 
shall continue. An officer placed under suspen- 
sion of command, is for the time, so far as the 
Amctidns of his office are concerned^ virtually 
dead to the service, although his distinctive 
character as a soldier, by which he is held 
amenable to military law, and through which 
by the proper authority he may be restored to 
active duties, is not lost Placed then in such 
condition, where the service to which he belongs 
makes no call upon his time, or requirements for 
his labor and assistance, it is neither so neces- 
sary to him to receive nor incumbent upon the 
government to allow, the regulated amount of 
compensation. But the principle and purposes 
of pay to a considq;rable extent, are seen in a 
very different light, should the officer be required 
to serve in his military capacity, when at the 
same time a forfeiture of his pay and emolu- 
ments have been declared suspended for a given 
period. The intention then of the government 
itself is thwarted, and the individual put in a sit- 
uation in which by the pecuniary necessities im- 
posed upon hifii,&e is in danger of being de- 
graded in the estimation of the public. In the 
determination of such mode of punishment, 
courts-martial in the cases of commissioned 
officers, should take a liberal view of the subject 
before pronouncing judgment, and refer not only 
to the merits or demerits of the individual to be 
affected by their decision, but to his appropriate 
place in society as a gentleman, and the possible 
influence which his acts, habits and associations, 
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which are all more or less dependent upon his durani 
kieans of support, may exercise, through public ^' 
0pinioni upon the military service. It is very 
tTident, that the intention of the law, which 
eommits such discretionary power to a general 
eourtrmartiali was not so much to punish the inr 
dividual, as to guard the interests of the piddic; 
and in no particular connected with the arihy, 
has the public a greater and more noble interest, 
than there is to be derived from the becoming 
dq>ortment, and high moral attributes of its 
members. Economical expenditure of money, 
hoiwever important or commendable as a nde, 
must be a secondary consideration when com- 
pared with efficient service, or trust-worthiness 
of character of public agents — and a too indis- 
criminate application of the authori^ given by 
the law, ndg^t in many instances defeat the 
good ends, and for the attainment of which it 
had originally been enacted. 

If the power given in the article of war is 
considered merely as a means of punishment, 
and therefore to be resorted to by a court-malr^ 
tial^ it is certain that it is deficient in a very es- 
sential feature of distributive justice^^to wit : — 
equality and uniformity of dperation when ap- 
plied to different persons. What in one case 
would be a severe deprivaticm, and source of 
anxiety and pain, would in another be regarded 
with total indifference ; and this from the mere 
accidental circumstances of the parties, and 
where too, the offence or guilt of the lattw 
might be far greater, than that of the furst It 
in fact then would be a mere accumulative 
weight of punishment, i^uperadded to that of 

8 
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" suspenskMi of commaDd," whieh would we]|^ 

: down some with hmniliating rigpr, while othen, 

more culpaUe, would treat it with ooDtemptooos 
soom, and be altogether unconscious cf any 
burthen I 
y^^ to CSourts-nuurtial, general, Regimental, and gar- 
riscm, have, from the custom of service, and not 
from any express authority given by the artidea 
of war, except for two offences,^ exercised the 
right to reduce non-commissioned officers to the 
ranks. This right is fully confirmed or acknowl- 
edged by the general regulations for the army ; 
and it seems to be a necessary course to pursue 
in many cases, inasmuch as non^mmissioned 
officers cannot be imprisoned or suffer corporal 
punishment, before being reduced to the ranks. 
ffaBindiin - Fiuc and imprisonment is another nuxie of 
punishment resorted to by courts-martial, to 
which also is added hard labor. The authority 
for such sentences is directly vested in garrison 
and r^imental courts-martial by the 67th article 
of war ; and by implication, as the extent of 
punishment is limited in these courts, by that 
article, and having a necessary reference to the 
jurisdiction and authority of general courts-mar- 
tial, the same power belongs also to courts of 
the latter description. As, however, the pun- 
ishment by this means is expressly stated and 
allowed to the inferior courts, and acknowledged 
thereby as a becoming military punishment, the 
superior court might exercise the same means, 
as it has a wide field of discretion in the selec- 
tion of punishment (controlled however by the 
custrai of service,) upon the principle which is 

^ 39th and 48th Articles of War. 
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observed by courts of civil judicatuiei that oHArnn 
" where an offence exists, to which no specific ^' 
punishment is affixed by statute, fine and im- 
prisonment is the punishment"^ 

From the vague language of some of the ar- vMaitAf t^ 
tides of war, officers have found themselves per- 
plexed and embarrassed at times, in matters re- 
lating to the distinctive jurisdiction of courts- 
martial. It is believed too, that proceedings 
have had place under indefinite or confused 
views of the authority exercised, and to some 
extent determined precedents which cannot find 
support in any stable basis of law. Now the 
38th article of war presents an illustration of the 
foregoing remarks. The language of it is suf- 
ficiently uncertain to give rise to various and 
conflicting opinions, as to what description of 
court-martial is there referred to, and as a con- 
sequence thereof, some regimental courts have 
taken cognizance of offences under it, and limit- 
ed the part of the sentence which decreed stop- 
pages of pay, to the amount indicated, per week, 
while others have decidedly rejected all jurisdic- 
tion over the like matter. In support of the pro- 
ceedings of the first it is said that the restriction 
relative to an offaider's pay, mentioned in the 
67th article of war, was not intended to apply 
to cases like those mentioned in the 38th, and in 
all cases, was provided merely as a punishment, 
or personal privation, and not to cover or make 
up losses and damages of public property com- 
mitted to the care, and for tlie use of the soldier ; 
that therefore so long as a r^;imental or garrison 
court-martial, should observe the limitation of 

1 1 Kent's Com., 317. 



rr. 
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the weekly stoppage, it did not affect the com- 
. petency of the court to act, whether the sum to- 
tal was above or below the value of a month's 
pay ; or whether the time required to realiise the 
amount was of a longer or shorter period. 
^j^j^ But it is thought that the grounds assumed in 
g^w^jta^j* such reasoning for the support of jurisdiction in 
one month's the inferior courts, are hardly sufficient to war- 
rant the cognizance by them of such offences. 
The express declarations of the law, cannot be 
put aside in order to make way for an interpre- 
tation which is repugnant to them. By the 67th 
article of war it is explicitly stated that no regi- 
mental or garrison court-martial shall inflict a 
fine exceeding one month's pay. Nothing surely 
could be clearer or more positive, and it is equal- 
ly certain that the offences indicated in the 38th 
iticle of war, wfll, when perpetrated, most 
probably produce a loss, more than equivalent in 
value to one month's pay. The offence then, 
considering the importance of the articles enu- 
merated, as equipments for military service, and 
without which, the soldier would rather be an 
incumbrance, is too grave in its character to be 
submitted to the limited authority of the inferior 
court, for investigation and punishment The 
only means to resort to for the repairing of such 
loss or damage is the offender's pay ; but such 
may be very inadequate for such a purpose, and 
can in many cases be but a nominal reparation 
of the injury, on account of the limited time for 
which soldiers are engaged to serve — ^it there- 
fore would seem necessary to remit such cases 
for the action of a general court-martial, in (»rder 
that a degree of punishment may be inflicted| 
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which shall at least, have the tendency to deter chapter 
others from like acts, by the force of example. ^^" 



This offence when noticed must be viewed in ^faSs^ 
reference to the article of war as a specific of- SJaVjiSiSd 
fence, and cannot, in order to remove it, by an «»««*«*^ 
ambiguous method of specifying the crime, for 
the action of a r^pmental or garrison court-mar- 
tial, be classed with numerous other offences, un- 
der the denomination of disorders and neglects, to 
the prejudice of good order and military dis- 
cipline. 

The authcNrity given to r^mental and garri- Authority irf 
son courts-martial to take cognizance of military gBnim courtB- 
offences, is distinctiy limited by the 67th article 67th s^ asth 
of war ; and a special power is confided to a "^^ 

regimental court by the 35th article to investi- 
gate complaints of soldiers against their cap- 
tains, or other officers commanding .the company 
to which the complainant belongs. Thus the 
distinctive character of offences is made plain 
enough in ordinary cases, to obviate objections 
on the score of legal jurisdiction, and courts- 
martial may, without embarrassment or danger, 
determine their competency to act, upon any 
military crime which may be made the subject 
of trial. 

From the preceding references to the articles 
of war, and by the remarks made in connection 
tiiel^with, it is seen that all military offences, as 
to the manner, and by what description of court- 
martial they are to be recognized, may be classed 
as follows : — Of crimes cognizable by a general 
court-martial. criiMi « <4^ 

First Those which are expressly committed fSTttLTS"* 



to the jurisdiction of a general court-martial. 



martial. 



IV. 



68 JURISDICTION OF COURTS MARTIAL. 

Second, Those against which particular pen- 
are denounced, exceeding the authority 
which rq;iinental or garrison courts-martial have 
to inflict 

Third. Those which, from the nature and 
circumstances of the oflfence, seem to demand a 
severe punishment, beyond the authority of a 
minor court to order. 

Fhurih. Those which offend against the prin- 
• ciples of good order and military discipline, 
though subject to be tried before a regimental or 
garrison court-martial, may require, for speedy 
punishment and convenience to the service, to 
be investigated by a general court-martial. 
or of- The crimes cognizable by a redmental or gar- 
bie by a Kjgi- risou court-martial, comprise all those which in- 

mental en- gar- ' *■ 

nroncourt. fract the Ordinary proprieties of military ser- 
vice, as irregularities and disorders which are 
not of a grave and serious description ; besides 
such specific offences as are named in the arti- 
cles of war, subject to their authority. Hence, 
as a general rule, it appears that courts-martial 
have a jurisdiction in military matters, deter- 
mined by persons, offences^ and punishment de- 
nounced ; and their authority is necessarily lim- 
ited by the just observance of such character- 
istics. 

As a means of easy reference, and in order to 
make more intelligible the distinctions dwelt 
upon, the following offences are those declared 
by law cognizable by a general court-martial, 
and cannot therefpre be tried by any other de- 

ciimei, widlin scriptiou of court-nt&Ttial : 

juiidiction of Art. 7. Bc^nnmg, exciting, causing, or jommg 

smma ooorts- j^^ ^^y mutiny. 
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8. Knowing of, and not giving information of, 
intoided mutiny, or not endeavoring to suppress 
the same. 

9. Striking, or drawing or lifting up any 
weapon, or offering violence to a superior officer 
in the execution of his duty. 

21. Deserting the service. 

22. Enlisting in any other regiment, troop or 
company hefore being regularly discharged. 

23. Persuading to desert 

27. Disobedience of an order, or drawing 
sword upon an inferior officer, in case of quar- 
rels, frays, &c. 

38. Selling, losing, or spoiling, through neglect, 
horse, arms, accoutrements. 

46. Sentinel sleeping upon post 

51. Offering violence to persons bringing pro- 
visions or necessaries to camp, out of the United 
States. 

52. Misbehaving before the enemy, abandon- 
ing post, throwing away arms, quitting colors to 
plunder and pillage. 

53. Making known the watch-word to any 
not entitled to receive it,rOr giving a different pa- 
role or watch- word firoia that received. 

55. Forcing a safe-guard in foreign parts. 

56. Relieving the enemy, or harboring and 
protecting an enemy. 

57. Holding correspondence with, or giving in- 
telligence to, the enemy. 

59. Compelling a commander to surrender. 

Sec. 2. Persons not citizens of, or owing alle^ 
giance to the United States in time of war, who 
are found lurking as spies in or about fortifica- 
tions or encampments of the United States. 



IV. 
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And, in all other cases whatever, in which an 
^* officer is to be tried. 

All such cases, as have been Deferred to, com- 
ing under the 38th and 45th articles of war, ttd 
any other of similar description, should, not only 
for unifonnity of rule, but for the purposes of 
substantial justice, be node the subject of trial 
by a general court-martial. To the author, such 
appears to be the intention of the legislature, for 
the reasons given in another page, and he would 
now recommend a like consideration of it to the 
commanders who possess the authority to ap- 
point courts-martial, and to the members of such 
courts themselves. 
Genena eoati- There is another observation to be made in 
ticQiar ojt^ this place, which is important to the proceed- 
^£/VjBi£ ings of courts-martial. From the principle, pre- 
inferior eonrto viously adverted to, and which has been sanc- 
cttn a4)adge. f^Qjie^ by the custom of the army, and conceded 

by the service, that general courts-martial may 
claim and exercise jurisdiction over every spe- 
cies of offence designated by the articles of war, 
it becomes necessary that such courts should 
discriminate between crimes confined exclu- 
sively to their cognizance, and such others as 
might ^ be tried by an inferior court, so far as 
their own discretion to award punishment may 
be affected. Now in those cases arising under 
the provisions of the 37th and 47th articles, and 
by which a jurisdiction is saved to the regi- 
mental court, it would appear as a just interpre- 
tation of the law, that punishment for such was 
intended to be limited according to the compe- 
tency of a regimental court-martial to award it, 
and, therefore, a general court-martial, when 
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considering such cases, should not iraxy in kind, 
or exceed in d^pree, the punishment which the . 
infmor court w^ decree. This rule is not 
only, just in the abstract, but considering the 
triad as a criminal proceeding, for the infliction 
of punishment, it is of legal obligation to be 
followed. And, as a general remain, it may 
be said, that in whatever maee a general court- 
martial takes cognizance of matter which a regi- 
mental or garrison court-martial is competent 
to try, no severer punishment should be inflicted 
than what such courts might have also sanc^ 
tioned. Of course, the particular evidence ad- 
duced before general courts-martial in such 
cases, will enable the members to judge con- 
clusively whether it would have been a fitting 
subject for an inferior court to try, and the sen- 
tence will be accordingly determined. Now, 
considerations of this kind in the apportionment 
of punishments, to be borne by military offen- 
ders, will have a two-fold good efiect : — first, it 
will satisfy the soldiery who are obnoxious to 
trial, that it will not, on account of the greater 
dignity or wider scope of authority of the court, 
cause a proportionate increase of punislynent, 
and, therefore, appear to be regulated hy no 
consistent or rational principle, when compared 
with the amount which, for the same offence, a 
regimental court-martial could inflict : — ^and sec- 
ondly, it will tend to harmonize the judgments 
of the different courts, establish uniformity or 
precision in their sentences, and make less prob- 
able, arbitrary and capricious decisions. The 
species, at least, of the punishments to be in- 
flicted will, by such a course, become more de- 

•^ 9 
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tenninatey and the quantity or degree, not vary* 
. ing so widely as under the usual custom, wUl 
become more equitable. It has been objected 
to trials by court-martial, and with some ap- 
pearance of reason, that there is too great vari- 
ance between the judgments pronounced against 
the same offences. To those persons who have 
considered the subject, it must have appeared, 
from the necessity under which all military 
courts labor in the manner in which they are 
constituted, sometimes composed of experienced 
and able members, and again of a different de- 
scription of persons, besides the particular cir- 
cumstances which are presented, and by which 
the discretion of the court is regulated, that such 
must be a result, though it is believed, that, 
greafly as dedaions vaiy. in instances which to 
the world might appear identical, there is not so 
great a departure from "equal justice" as is sup- 
posed. It is, however, an undoubted fact, that 
there have been instances in which the discre- 
tion to punish has " o'erleapt itself and fallen on 
the other side," and, therefore, the above re- 
marks are suggested to prevent, by inducing a 
uniform principle of action, such excess. R^u- 
larity and uniformity of procedure are of vital 
importance for the direction of all courts of jus- 
tice. Equality in punishment raiders punish- 
ment for offences more certain, as it satisfies the 
natural love of justice inherent in the human 
mind. To attain such result, it is an essen- 
tia], as it is "one of the glories of the law," 
that the species^ though not always the quantity 
of punishment is ascertained for every of- 
fence: — and, as has been said by Sir William 
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Blackstone,'— '^ it is not left in the breast of any chaptie 
judge, nor even of a jury, to alter that judginent ^' 
which the law has beforehand ordained, for 
every subject alike, without respect of persons. 
For if judgments were to be the private opinions 
of the judge, men would then be slaves to their 
magistrates ; and would live in society, without 
knowing exactly the conditions and obligations 
which it lays them under. And besides, as this 
prevents oppression on the one hand, so, on the 
othCT, it stifles all hopes of impunity or mitiga- 
tion, with wliich an offender might flatter him- 
self, if his punishment depended on the humour 
or discretion ci the court Whereas, where an 
established penalty is annexed to crimes, the 
criminal may read their certain consequence in 
that law; which ought to be the unvaried rule, 
as it is the inflexible ju^, of his actions." 

^ IV . Book, 37e. 
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OF PUNISHMENTS. 

Punishments of every description, which 
may be inflicted by sentence of either civil or 
military court, are r^;ulated in kind and dc^gree, 
by the restraining provision of the eighth article 
of the amendments to the constitation, which 
declares, that " excessive fines shall not be im- 
posed, nor cruel and unusual punishments in- 
SS^pwSi^*' flicted." Cruel punishments may be defined as 
■*n'^ those which are vindictive in their character 

and intended solely to cause suffering, without 
considering the just relations between the act 
which offends, and the Ixue purposes for which 
punishment is inflicted. Or they are such as 
violate the dictates, or sentiments of natural 
mercy, without regarding the ends of punish- 
ment, as a means only, to ensure the safety of 
the community. Unusual punishments are, such 
as the term implies — ^unknown to the statutes 
of the land, or unsanctioned by the customs of 
the courts. Such are the kind forbidden by the 
fundamental law of the country, and such would, 
if indulged, be necessarily, arbitrary and capri- 
cious. There is of necessity, a wide scope left 
for the exercise of opinion or discretion to mil- 
itary courts, in the apportionment of punishment 
to many offences, and this arises from the great 
variety of circumstances, which are an aggrava* 
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tion or otherwise of the crime. This may also chapter 

appear as an exception to the principle hereto- L 

fore stated ;^ but though the exact amount is not 
determined, yet the kind of punishment is indi- 
cated, and by that must the courts be governed. 
So would a sentence, whidi should impose a 
punishment, excessive in degree, although of an 
authorized kind, be considered as cruel, because 
it would be a departure from justice, and violate 
those rights, personal, and sodal, which it is the 
business and duty of courts to defend and pro- 
tect 

The principle then for the guidance of a court- J^^Jj^ 
martial, in determining the hind and quarUum »^ ^ ^^v^ 
of pimishment for any offence, seems to be very 
clearly pointed out The express declaration of 
the law, which for some crimes specifies the 
penalty, and in other cases the discretion of the 
court, governed or directed by the customs of 
war, and a just humanity, are a sufficient safe- 
guard for the conduct of military courts in this 
particular ; and it is a part of their duties which 
demands their deliberation. The violation of 
these rules, would undoubtedly subject the 
members of a court-martial to a civil action on 
the part of the person whose rights had been in- 
fringed by their judgment, and would moreover 
have a tendency to render unstable the govern- 
ment which 9uch bodies exercise over the mili- 
tary community. To every officer therefore, 
who is liable to be placed as a member of a 
court martial, to vindicate the rights of the ser- 
vice by a judicial award of punishment, it must 
appear 9 matta of important bearing upon the 

^ Chap. IV. p. 66. 
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oommunity ta which he belongSf how he shall 
exercise that judgment which in a judicial capar 
dty he is called upon to excgrt Itisnotonlytobe 
rqpaided as to the effect upaa the offender, wlw 
may he obliged to suffer a greater or less degree 
of corporeal pain, and thus satisfy the law, |pft 
a careful consideraticMi of his l^gal powers, and 
the proper application of them to the particular 
case befcHre him, in order that no wrong be com- 
mittedy is also required. This power of discrim- 
iimtion, by which the members of courts-martial 
are enabled to distinguish the path before them, 
is not intuitively derived. A habit of reflection, 
and study of the laws by which they are gov- 
erned, can alone place it within their reach, and 
thus save ihem ihun the expression of inconsis-' 
tent opinions, or the cooimissicm of illegal acts, 
which react upon the individual, and the profes^ 
sion, by the significant means, either d ridicule 
or of retaliation. 



CHAPTER VL 

PRBLUEINABISS TO TRIAL. 

UmFORBCTr of procedure agaioat oJSeerB and craftie 
soldiers, for crimes committed' by either, is so ^* 



essential to the harmony of the sendee, and the ^SSStfii 
personal liberty of all subjected to the rule of !■«»*»»• 
military law, that great attention should be given 
to the forms which the law and the regulations 
hare prescribed. To leave such matters to be 
rq^ulated or determine by the will of individu- 
als, would necessarily, in many cases, be pro- 
ductive of violent and unbecoming behavior, 
prejudicial alike to tibe station or authority of 
the officer commanding, and to the interests of 
the military service, for the preservation of which 
such will had been exerted. 

To obviate these difficulties the law has wise* m^^ ^w 
ly directed the manner in which an offender is p^>n^i^>»nr 
to be proceeded against, and declares thaf when- 
ever any officer shall be charged with a crime, 
he shall be arrested and confined in his barracks, 
quarters, or tent, and deprived of his sword by 
the commanding officer f^ and that '' non-com- 
missioned offices and soldiers, charged with 
crimes, shall be confined until tried by a court- 



martial, or released by proper authority."* ^ ^ 

To guard against abuses, which might follow ^ ^i^ ^ 
fitom the imposition of arbitrary arrest and con- ""rt^^.cyb^ 

1 77tli Article of War. « 78tli Aztide ol War. 
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cHAPTBR finemeat, it is provided, t)iat '' no officer or sol* 

^'* dier who shall be put in arresti shall continue in 

confinement more than eight days, or until such 

^bmt ord>> time as a court-martial can be assembled."^ It 

~ to TO- is also said that ''no officer commanding a guard, 



or proYost-marsfaal, shall refuse to receive, or 
keep a prisoner committed to his chaige by an 
officer belonging to the forces of the United 
States; provided, the officer committing shall, 
at the same time, deliver an account in writing, 
signed by j|iinself, of the crime with which the 
said prisoner is charged ;"^ nor shall an *' officer 
commanding a guard, or provost-marshal, pre- 
sume to release any person committed to his 
charge, without proper authority for so doing.'" 
The general regulations have established the 
rule, that "all prisoners under guard, without 
written chaiges, shall be released by the officer 
of the day at guard-mounting, unless orders to 
the contrary should be given by the command- 
ing officer ;"^ and by the same authority, a com- 
manding officer is empowered, upon appl' cation 
of the prisoner, to allow larger limits to an offi- 
cer in arrest, than those pointed out in the arti- 
cles of war.* 
Prisoner may be But it must be obscrved, that it does not fol- 
d^^e^of ^ low as a consequence, that because soldiers may 
fiSr*°*^**^" not be kept in confinement for a longer period 
than eight days, that they cannot, therefore, be 
released sooner without trial. The discretion 
of a commanding officer may justly be exercised 
in such questions, and greatly for the Airtherance 

1 79tli Art. of War. 

• 80th Ibid. : for the Navy, aee 38th Art., p. 63, Naval Lawa. 

• Slat Art. of War. « 212th Par. ' • 207th Par. O. IL 
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of disapline. Such an act on his part may be caiPisE 

true leniency towards a prisoner^ and (qperate in Hi 

a most bendKdal manner upon his character and 
future behavior. By inducing reflection, in the 
mind of the prisoner, a happy reformation may 
be brought about ; and, indeed, so far from being 
enjoined against such a course, the article of war 
appears to provide for such cases, by permitting 
a soldier to be confined, at the discretion of the 
conunanding officer, for the space of eight days. 



The 8(Hh article of war, which fiovides for or dM 
the reception of a prisoner by an (^cer com- triam^nbb 



mandii^ a guard, and the making of a written 
statement of the crime vnth which the prisoner 
is charged, would seem to admit, on the part of 
the first named person, the right to reject a pris- 
oner, unless such a vmtt^n statement was made. 
There is an essential difference, certainly, in the 
language of the article of war existing for the 
government of the British army, and that of our 
own, by the introduction in the latter of the 
word promded. It seems to be the better opinion, 
that in the English army, an officer of the guard, 
or a provost-marshal, would not be justifiable in 
rejecting a prisoner, because the crimen as it is 
termed, was not given in, and that on the ground 
or principle, that the officer committing might 
have sufficient reasons to extenuate or excuse 
the omission of such duty ; or that the presence 
of a committing officer might be required imme- 
diately elsewhere, and for purposes admitting of 
no delay. Under such circumstances, therefore, 
great inconveniences and injuries might result 
to the service by the positive refusal to receive a 
prisoner. 

10 



74 PKBLIMINAEin TO TRIAL. 

The language of the article oi war, upon this, 
•ubjecty for tiie army of the United States, has, 
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Sjjjy R, however, been thought generally to give to a 
kow to b« ob- eoiQiniiii^iiiig officer <tf a guard the right to reject 

a prisoner, unless a written chaige be handed in. 
This interpretation of the article is derived from 
a very literal reading of it, and could not be 
maintained, if the purposes and intention of the 
same were duly considered. The objects had in 
view for attainment by tliis particular article, 
were of military significance, and public utility, 
and under the pressing exigencies of military 
life might be entirely frustrated, were a prisoner 
or prisoners to be summarily rejected by the 
commanding officer of a guard. So far as any 
personal responsibility may attach to his act, he 
may exercise a becoming prudence, to satisfy 
himself of the character of him who commits, 
and of him committed ; that is, whether the one 
is authorised so to act, and the other amenable 
to such, or military authority. It is a safe rule 
then, and one having a direct regard to the pub- 
lic service, which ought to be observed, that 
whenever a prisoner thus offered is amenable to 
military law, and the officer confining him is 
known and responsible, the office commanding 
a guard, or the provost-marshal, should inva- 
riably receive and keep in custody the prisoner 
80 presented. 

And thus, likewise, in the case of soldiers 
confined without written charges: as the facts 
are generally known to the officer of the day, it 
might, in many cases, save unnecessary trouble, 
to make known the case to the commanding offi- 
cer, instead of releasing the prisoner at the next 
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guard-mounting, as the general r^[uIations for 



the army authorize to be done. This discretion ^* 
could neyer be pioductiye of any individual 
hardship ; and would, if intended, allow time to 
the officer who confined the prisoner to make a 
written statement of the offences, and which 
might hare been prevented at an earlier period 
by uigent or important duties. 

The seventy-seventh article of war, has very or tht 
distinctly described the manner in which an of- 
ficer is to be arrested. It is therein directed 
that the commanding officer who orders the ar- 
rest shall deprive the accused of his sword — 
and consequently it has been always considered 
proper, and has been observed as an invariable 
custom for an officer in arrest to appear without 
a sword This ceremony though frequently 
omitted, is yet always considered to have had 
place, and the mere announcement, by a proper 
agent, (generally a staff-officer,) of the command- 
ing officer, to an officer, that he is to consider 
himself as placed under arrest, is sufficient to 
deprive him of the privilege, for the time being, 
of carrying his arms, or of exercising any of the 
functions of his <^ce. 

Officers when arrested, are usually allowed Limits to 
certain limits, beyond which it would be a breach 
of discipline to pass, and subject them to very 
grave consequences. Should the crime all^;ed 
against the officer be of a yery aggravated, or 
heinous character, such as might reasonably be 
supposed, sufficient to induce the accused to flee 
or escape-— he would then, in such case, be kept 
closely confined, or under the surveillance of a 
sentry. 
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cBAPTBE Non-commissioned officers are not to be con- 

— fined, in the guard-house, and mixed with pri^ 

S^SS'^ffi^ vates, but shall, according to the 60th paragraph 
S^^^^thT^ ^f ^^ general regulations, be arrested and con- 
riwd^bran. ^j^ fo quarters, or other limits, except in ag- 
gravated cases, where escape may be antici- 
pated. 



coQfiMiiwiit oi Private soldiers are always confined to the 

guard-house, or prison-room, if such be provided 

at the post, and continue so confined until the 

announcinent of the proceedings of the court by 

which they have been tried. 

wts^trtkAiu There is, by the twenty-seventh article of 

•rtoinferionto War, extraordinary powers conferred on officers 

nb, Ac., Ac of every grade and degree, for the suppression 

of '^ quarrels, frays, and disorders,'' and in cases 
contemplated by the article, a senior officer is 
liable to arrest by his junior ; — and the law re- 
quires, on the part of all pei'sons subjecting 
themselves to the exercise of such authority by 
the junior, or other, to give the most implicit 
obedience to the same. This is a wholesome 
check to the exasperation of feeling, and tumult 
of passion, which might in some circumstances 
be exhibited by men whose rank, years, and ser- 
vices, would operate as a very hurtful example 
to others, youthful and inexperienced — and 
therefore a strong motive to suppress such vio- 
lence was necessary to be offered, which should, 
at the same time appeal to their professional in- 
terests, and personal pride. 
Anoffieercaii. The general regulations for the army point 



"^^Tmrt out, that ^' an officer has no right to demand a 
^!ff^Sm^ court-martial on himself, or on others ; the gene- 



ral-in-chief or officer competent to order a court, 



PRELIMINARIES TO TRIAL. 77 

being the judge of its necessity." " Nor has an cHAmm 
officer, who may have been placed in arrest any ^^ 
right to demand a trial, or to persist in consider- 
ing himself under arrest after he shall have been 
released by proper authority." 

There is no exception made to the rule last "^SS^^JSH^^ 
stated, and under its provisions, if arbitrarily per- g-^^'^ 
sisted in, officers might suffer great grievances. di««. 
But there is a means of seeking a remedy for all 
grievances inflicted by the improper exercise of 
power — and it is easy to be conceived that an 
officer placed in arrest, and chaiged with acts, 
impugning seriously his official or personal repu- 
tation, would suffer such grievance, were he af- 
terwards restored to duty, and further proceed- 
ing or inquiry denied him. 

The thirty-fourth article of war, provides, that, 
[^ If any officer shall think himself wronged by 
his colonel or the commanding officer of his re- 
giment, and shall upon due application being 
made to him, be refused redress, he may com- 
plain to the general commanding in the state oi* 
territory where such regiment shall be stationed, 
in order to obtain justice ; who is hereby re- 
quired to examine into the said complaint, and 
take proper measures for redressing the wrong 
complained of, and transmit as soon as possible, 
to the department of war, a true state of such 
complaint, with the proceedings had thereon." 

By authority of this article it is believed, that pfthe 34th Art- 
an officer has an open way presented for the *^** ^ ^"* 
presentation and removal of all grievances, 
which may affect him in the nature of a wrong. 
This article has by some been supposed, to be 
intended and confined, to wrongs perpetrated, or 
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supposed to be perpetrated, by the commander 
. of a regimenty and that such as are suffered from 
a highw source, hare not the same means offer- 
ed for speedy redress. It is apprehended, 1k>w* 
ever, that such a view of it is not consistent 
with the purposes for which it was enacted, or 
agreeable to just rules of interpretation. The 
object of the rule is the preyention of wrongs as 
well as for the redressing of them, and must 
hare an equal application to every officer of the 
army. Now there are bodies, or portions of the 
army, which have not a r^mental organization, 
and consequently, such portions would be ex- 
cluded firom the benefits of this article were such 
an interpretation to obtain. The nature of it is 
remedial, and must be construed accordingly, 
and as it is evidait it was intended to present to 
the inferior officer a means of redress of the . 
wrongs inflicted or caused by his superiors, such 
intention must prevail over the literal sense of the 
terms. The particular grade then of the person 
who commits the wrong, be he a regimental, or a 
general officer, cannot affect the means or the 
right of the sufferer to seek for redress ; and tiiis 
is in unison with the rule, that '^ Statutes that 
are remedial and not penal, are to receive an 
equitable interpretation, by which the letter of 
the act is sometimes restrained and sometimes 
enlaiged, so as more effectually to meet the ben- 
eficial end in view, and prevent a failure of the 
remedy."* 

The article of war not only provides the 
means, and mode of redress to be observed by 
the complainant, but it takes frmn the general 

1 1 Keiit*8 Cam., p. 434. 
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officer to whom it is submitted, all discretimi to 
authoritatively dispose of it by his own judg- . 
ment. Upon receiviiig the complaint it is his 
duty, as the article requires, to take proper 
measures for redressing the wrong complained 
of; and such measures are to be in the nature 
of a direct and exact inquiry, in order that he 
may make a report thereon to the department 
of war. There i3 no particular mode of inquiry 
pointed out by the laws, and it would appear 
that the examination to be entered into must be 
in the nature of ex parte statements, or official 
reports. A court of inquiry cannot be summon- 
ed, because the matter does not fall within the 
competency of the general to convene one. 
Courts of inquiry are "to examine into the 
nature of any transaction, accusation, or impu- 
tation, against any officer or soldier," — ^and such 
can be assembled only by the president of the 
United States, or when demanded by the accused. 
A complaint then of a wrong suffered would be 
an "imputation" against another officer, and, of 
course, a court of inquiry could not be assem- 
bled to examine into the same, by the order of 
the general, unless the officer thus impugned, 
should demand it. 

In connection with the above article of war, 
the next or thirty-fifth article of war, prescribes 
the modes of procedure to obtain justice, for 
" any inferior officer or soldier, who shall think 
himself wronged by his captain or other officer." 

No officer can be released from arrest, except Noofieertobe 
by authority of the one imposing it, or by a su- tm^nwt^ 
perior officer. And any officer who shall leave S?^ 
his confinement before he shall be set at liberty 
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oBAPTiR by proper authority shall be cashiered. Breach 

I!l_ of arrest is thus considered a very high military 

misdemeanor^ and to prevent the exhibition, on 
the part of any officer, of such a contempt of the 
discipline of war, a penalty is affixed to the 
offisnce, which being peremptorily commandedi 
leaves no discretion in a court-martial to modify 
or abate. 
Bratch of M- There has been a variety of opinions, among 
'officers of the army, as to what constitutes a 
breach of arrest, and whether divers acts com- 
mitted by an arrested officer would not amount 
to that crime. ^ By some it has been said, that 
laiy act on the part of the arrested officer, which 
, i^rts a privilege conferred by his commission, 
' or which assumes an active military character, 
as the giving an order, the wearing of his sword, 
or the making a visit of etiquette to a superior, 
though within the limits of his confinement, 
would, in fact, be a breach of arrest. But these 
opinions, it is thought, are erroneous, and the 
particular acts specified, or others of that de- 
scription, do not constitute the crime contem- 
plated by the article of war. The offence being 
higlily penal, the act must be in accordance 
with the language of the law, or else the pen- 
alty which is denounced against it would not 
necessarily follow ; and a charge exhibited 
against an officer for that offence, predicated 
on conduct referred to above, would be defec- 
tive. Such acts would be, undoubtedly, impro- 
prieties, and some of them offending against the 
injunctions of the general regulations for the 
army, and would therefore be liable to animad- 
version and punishment. But it must be seen. 
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by a strict adherence to the language of the chapter 

seventy-seventh article of war, that they do not L 

make up the offence spoken of, and which is 
there clearly distinguished to be committed only 
by an officer, ^' who shall leave his confinement, 
before he shall be set at liberty by his com- 
manding officer, or by a superior officer/' 



A court-martial has no further control over a court 
the kind of arrest of the prisoner, than what re- or tbe priMmer 
gards his personal freedom in court The com- comnandii y 
manding officer is alone the responsible person ikdiiUM for tho 
for this; and the court, therefore, has no au- 
thority to require any indulgences, or to exact 
any restrictions respecting the prisoner, when 
not in court The custody of the prisoner's per- 
son belongs to the commanding officer, as a part 
of his command, and subject to his discretion, 
and a case is quoted in which the commanding 
officer refused to accede to a suggestion of a 
court-martial to grant a prisoner certain indul- 
gence, and was justified in such refusal.^ But 
while the prerogative of a commanding officer is 
thus secured against infringement, by the acts 
of a too indulgent or careless court, there is re- 
quired of him all assistance in his power to 
facilitate the business of the court ; and it would 
be a serious matter of accusation against him, 
were he, in a mistaken opinion of his own po- 
sition, or the dignity of his rank, to neglect or 
refuse those aids and attentions which so much 
conduce to the quiet and expeditious flow of the 
current of military justice. 

It is considered the duty of the judge advo- 
cate, to furnish the prisoner with a copy of the 

1 SimnKmB on Courts Mardal, p. 12L 

11 
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cuAPm chRi^ges upon which he is to be tried, at as eariy 
^'' a period as possible, in order to avoid any delay 
Jj'JjJ.Sj;^ in the progress of the trial Where a prisoner 
^^hTdMiE^ ^^^ received a copy of the charges through 
teTfoTiEr^ another channel, as, for instance, the adjutant^ 
prtKiM|r»s pM. general, should any diacrqMincy exist betweaoi 

that and the copy submitted to the court, it 
cannot be pleaded in bar of trial, but the court 
would, under such circumstances, where the 
deviation was material, no doubt afford the 
prisoner time to prepare for the investigation 
by delaying proceedings. This course is clearly 
nothing more than one of common justice, in- 
asmuch as an accused person should have a 
knowledge of the offences alleged against him 
previous to trial, and sufficient time allowed to 
enable him to defend himself against them. 
Charges read to To soIdicrs who cannot read, the chaiges are 
^M^^.to read by the adjutant: or the judge advocate 
judge ■dYoeata. vlsits the placc of Confinement, and there in- 
structs them as to the nature of tlieir offences, 
and gathers from them their means of defence, 
as lists of witnesses, &c. The attention on the 
part of the judge advocate, to the consultation 
which the ignorance and peculiar situation of 
soldiers call for, is a happy means for him to 
exercise that portion of the functions of his 
office, which is, to some degree, expected of him 
as counsel for the prisoner, and to prevent, in 
many instances, the perpetration of injustice. 
KeGruits: jo*. TTith rccruits especially, or very young men, 
Iwmnoe of who havc bccn apprehended at a distance from 

the depot or station to which they are attached, 
and* often without any previous investigation, 
consigned to the guard-house, under a charge of 
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desertion, there to await the assembling of a chaftbr 
general oourt-martial for their trial, this inter- ^' 
course is productive of the best results ; and the 
writer, in his capacity of judge advocate, can 
recur to many instances in which substantial 
justice has been ensured to all parties by such 
means. Soldiers are proverbially careless, and 
frequently, when confined on charges, to be 
brought to trial, become reckless of their situa- 
tion, and regardless of the proper means to es- 
cape therefrom. A little attention, therefore, on 
the part of the judge advocate prior to the ar- 
raignment, will, in fr^uent cases, save the indi- 
vidual from an undeserved rigor of punishment, 
and preserve to the service an active, faithful, 
and efficient man. 



The crimes for which soldiers are generally cnraet •gumt 
tried, are set forth in a very concise and simple ^^jik^^h^ 
manner, nor is it often that any complication of *"■**• 
facts exist to render them subtle or difficult It 
is not probable, therefore, that any prejudice is 
likely to result to the prisoner by conversation 
with the judge advocate, prior to trial, and still 
less so is it, that the latter person would attempt, 
by his position, to surprise the accused into rev- 
elations to be afterwards used against him, or to 
offer him false or deceptive counsel. 

It has been the custom of the service to ap- ikcpfwitneM- 
pend to the charges, a list of the witnesses in- Se^h^cTj^ 
tended to be called for their support, though it is ^Ttodo^ 
not conceded as a right on the part of the priso- ^^ 
ner to demand it; and the judge advocate also 
requires of the prisoner the names and designa- 
tions of the witnesses he intends to call. Per- 
haps there may be, in this practice, some objec- 



84 



PRELIMINARIES TO TRIAL. 



CHAPTBH tions, inasmuch as it offers, to some extent, the 
^' means of improper influences being brought to 



bear ; but as witnesses are frequently to be sum- 
moned ftom places at a considerable distance 
fiom the point of assembling the court, and great 
delay be experienced were such persons not 
timely notified, the custom possesses advantages 
which more than compensates for any probable 
inconveniences which might result 
toM^i^^ In summoning persons designated as witnesses 
CTation i^jMNB. by the accused, the judge advocate is expected 
nenei. fp excrcisc somo discretion. From a natural 

anxiety and excitement, a prisoner frequently 
deems the presence of some essential to his de- 
fence, when in fact there exists but the slightest, 
if any, reason for it This happens more usually 
where witnesses are named, in order to testify 
to character, which is a portion of the evidence 
in many cases, in which the prisoner indulges an 
over-estimate of its importance, and frequently 
when there is no proper or necessary cause for 
seeking it In all such cases then, the judge ad- 
vocate must consider the interests of the public, 
as well as wishes of the individual to be tried. 
A ready acquiescence with such wishes would 
be often of positive prejudice to the service, by 
wiUidrawing officers from their appropriate du- 
ties, from great distances and at large expense. 
Such examples have been given in divers cases ; 
and upon the presentation or examination of the 
witness called, it has proved as might have been 
anticipated, that he possessed neither knowledge 
of any facts connected with the trial, or opin- 
ions relevant to the matter, which could, in any 
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degree tend to the elucidation of the subject of chaptse 

• TI. 

inquiry. 



Should the judge advocate decline to issue his ApittauiaD to 
summons for a witness, upon the suggestion of cy to invt 
the prisoner, the latter may submit, through the mned. 
judge advocate, an application to the court ; and 
this is recommended to be done forthwith, in 
order to obviate any delay. The court having 
heard the particular reasons for calling a wit- 
ness, will take into consideration the reasons 
ofii^red, and decide accordingly ; the whde pro- 
ceeding thereupon being entered upon the record. 

Although the names and designation of the witaeMt noi 
witnesses, both for the prosecution and defence, £^ may ^ 
are furnished, it does not, therefore, follow that «irid«iioe. ^^ 
either party is precluded from examining others 
who have not been indicated ; on the contrary, 
any witnesses may be called and depose under 
the usual restrictions, at any time during the 
progress of the trial. 

It has been made a question of how far a omm nanai 

• • . « not OODUIOtBOt 

court martial can exert any right to ongmate to onguuua e^- 
evidence ; that is, of calling for witnesses not 
produced by either party. This is certainly a 
matter of some consequence, and ought to be 
definitely settled. The utmost that has yet been 
conceded on this point is to permit a court to 
examine an individual who has been alluded to 
in the course of the trial, and whose testimony 
may elucidate some point referred to.^ But even 
this is of somewhat doubtful propriety, while 
the greater latitude of calling for new vdtnesses 
in order to investigate more fully any matters 

1 SiimaoQS an Courts Mardal, p. 413. Kennedy on Conrtt 
Martial, p, 141. 
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VI. 



ciupTEE which the prosecutioa or accused has not fully 
— exposed, is in the opinion of the writer totally 
inadmissible. 

The memben of a court-martial are sworn to 
try the matter before them ^ without partiality, 
favor, or affection/' and in order to do so it is their 
duty to attentively listen to, and consider eveiy 
thing presented by the parties, without taking 
any active part in the means of prosecution or 
defence, beyond what the strictest duty enjoins. 
To summcm witnesses of their own motion, 
would necessarily be an attempt to supply the 
deficiencies that may occur in the proof adduced 
by either parQr, and consequently a departure 
from the impartiality, which their oath requires, 
— and it is very certain that the court cannot re- 
quire the presence of a witness from their own 
knowledge of the circumstances of the case, and 
who has not been cited by the prosecution or de- 
fendant 

A course of this kind on the part of a court- 
martial would tend to complicate the proceed- 
ings, and promote injustice. It could hardly be 
expected that die party calling a witness should 
not have some interest or feeling in the deport- 
ment, if not in the deposition of the individual, 
and an attempt by the opposite side to impeach 
the competency or credibility of such a witness, 
would ^ to a certain extent involve the court in 
the inconsistencies and impn^rieties of appear- 
ing as an interested party. These remarks, 
merely glancing at the question, may it is hoped 
be sufficient to awaken attention to such a 
course of proceeding, should it ever be at- 
tempted in the military service of the United 
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States, and prevent its accomplishment, as it chaise 
would be most certainly a violation of the prin- ^' 
ciple upon which depends the impartial admin- 
istration of justice. 

The members of courts-martial are detailed MMben «r 
for such service from a rollster kept at regimen- tSStd fnm 
tal or garrison head-quarters, and for general 
courts-martial, at the head-quarters of the army, 
and of departments. 

No proceedings or trial can be carried on except Hbnn fat pro- 
between the hours of eight o'clock in the morning, 
and three o'clock in the afternoon, except in 
cases, which, in the opinion of the officer ordering 
the court-martial, require immediate example.^ 

A court-martial once constituted by competent a court martka 
authority, continues in existence till dissolved by ^^!i!dS^^ 
the same or superior authority. When charged 
to try a prisoner, if it has proceeded with the 
arraignment it cannot be dissolved without pro- 
ceeding to judgment, except in cases where by 
the death or illness of members, it has been re- 
duced below the requisite number ; and where 
the illness of the prisoner, which may be of un- 
certain duration, suspends the business of the 
court The prisouer under such circumstances 
would be exposed to a future trial. 

The adoption of the above rule is founded in 
substantial reason, and operates as a safeguard 
to members of the military service. 

Should a member be prevented from attend- coartt murtki 
ing from illness, or other cause, either before or a^ um'^ 
after the commencement of a trial, the court «bwQt m^obS^ 
may adjourn fh>m day to day for a reasonable 
time, to await his attendance: and should the 

1 Tfaehoarsi fi>r pioceedisgs of Naval Conrta, are not limited by law* 
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CHAPTER seat of a member be pennanently vacated, the 
^'' court will proceed, unless the number present 
falls below the prescribed minimum.^ 
Memben mtj The officers detailed for the composition of a 

meet uid sd- , _ . 

joum ijrora day court-martial, may meet and adjourn from da]r 
the coiipieiiient to daj, wheu the legal complement is not pre- 
sent — ^but no judicial act in such a case can be 
recognised. 
Court. BDArtki The day, and the place of meeting: of a court 

cannot change ^ ^ * ^ 

toe^JTuwrt. ™^^^) ^^^^ ^^y ^ changed by the authority 
^- ordering the same. It has happened that a 

court-martial, has adjourned its sessions from 
one place to another, at the mere will or vote 
of the members — but such act was manifestly 
unproper and beyond the competency of the 
court.* Whenever it becomes expedient or ne- 
cessary to change the place of meetidg, the rea- 
sons will be reported to the head-quarters 
whence emanated the order constituting the 
court ; and authority from thence must be given 
before the change can take place. 
supOTnnmenury Thirteen members being the greatest number 

authorised for a general court-martial, it follows 
that it is only when such a complement is re- 
quired that the necessity of supernumerary mem- 
bers occurs. It is therefore the custom, and it 
is of importance to prevent delay, and the repe- 
tition of labor, w^henever the maximum number 
is detailed for a court-martial, to add thereto, two 
or more supernumeraries, who, in case of the ab- 
sence of any of the regular members, or die va- 

^ The naval laws require the court to proceed provided five be 
present. (Naval Laws, Art. 39* p. 66.) 

* An instance of tlus kmd occnrred some years ago, with a na- 
val court martial, in the Mediterranean. 
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cation of their seats at any time of the proceed- chafre 
ings^ take their places, and the trial continues. ^' 



Supernumerary members, at the assembling ^^S^T"™^ 
of the court, take their places at the board, ac- dMew inSSL 
cording to rank (they are of course always the tfaM»>by 
junior members) and are sworn with the body 
of the court, and this is done to guard against 
the inconyenirace which might arise from the 
absence of a member. These additional mem- 
bers are presept of course during the pn^gress 
of the trial, and are permitted to discuss with 
the court, in close sessioh, any questicm which 
may arise, though they cannot TOte for the deter- 
mination of the same. At the termination of 
the evidence and defence, when the court is 
closed for final judgment, the supernumerary 
members retire, as there is no occasion for their 
presence, but they must remain at the place of 
sessions, until the business of the court is com- 
pleted, as it might happen, from some unforeseen 
casualty, that Uie attendance of one or more of 
them, in this last stage of the trial, might be 
needed to supply a vacancy. 

Challenge to a supernumerary is made at the ciMiiM«e ^ 
same time, when the other members are chal- mSSHr 
lenged, and the propriety of this must be appa- 
rent, as the supernumerary member exercises a 
certain influence by discussing with the court, 
and determining to some extent the disposition 
of interlocutory opinions, which may have a 
greater or less bearing upon the issue of the 
trial. 

Should a court be reduced below the mimr 



^ twluMd bdoff 

Tmim number, an adjournment wm me. or for ^ mMmmt 

hffW tODIOCOd. 

a definite period follows, according to curcum- 

12 



90 PRELIMINARIES TO TRUL. 

cHAmE stances, and the facts ai'e reported to the proper 
;: authority — ^and this authority may declare the 



court dissolvedy and issue a new warrant for 
the trial of 1]ie prisoner. The members who 
composed the first may make part of the second 
court, but they are liable to chaUenge with the 
new members, and the proceedings, ab initio 
must be de novo. 
Nswmemben. It has been maintained by some that new 
members may .be added to a. court-martial, 
(where no supernumerary members have been 
detailed,) if such persons hear or be well in- 
formed of the evidence given previous to their 
attendance : — and others have been of opinion 
that such adJUHon would be correct^ if assented 
to by the prisoner. 

To determine the mode or course of proceed- 
ing by the consent of the parties, seems to be a 
very loose if not dangerous principle, and ought 
not to be permitted by courts except, perhaps, 
where it applies to some modification in the ad;- 
mission of evidence. The rules which have ob^ 
tained for the direction of proceedings in courts 
of justice are generally founded upon some gene- 
ral principles of equity, or public policy, which 
ought not to be set aside for the convenience of 
individuals; and upon that principle, innova- 
tions and irregularities of every kind might be, 
by the consent of the parties, claimed and jus- 
tified. Captain Simmons in his work on courts- 
martial, is very doubtful of its propriety, and 
only admits it under restrictions which amount 
to nearly the same thing as a new trial. Major 
Vans Kennedy thinks that such a course can be 
with safety observed, though there is a discrep- 
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ancj of opinion vffpon the same subject rdative 



to the temporary absence of a member, which ^ 
oontradicts his judgment 

The fiict that aU the proceedings of a court- 
martial are reduced to writing, and are, there- 
fore, easily referred to, renders this course less 
objectionable than it would appear, were such 
not the case ; and for such cause, as well as the 
detriment and inconvenience which the service 
might suffer, courts-martial have not been ex- 
pected, in such cases, to adhere to the strict 
rules of legal procedure/ When a new member 
has been thus admitted, the proceedings were 
read over, and each witness recalled, during the 
reading of his evidence, so that the new mem- 
bers might be satisfied that it is his evidence, 
and likewise have an opportunity of putting 
further questions to him if necessary. 

This is the manner to be strictiy observed, it cettobt 
is said, when new members are admitted, — 
though it is thought to be a safer means to re- 
sort to a new trial, by the constitution of an- 
other court Under the rules which govern 
courts-martial in the army of the United States, 
it is not probable that such cases will arise. 
The appointment of supernumerary members, 
where the court is full, obviates the risk, and 
presents nothing objectionable to the interests 
of the prisoner, as he can challenge such mem- 
ber at the opening of proceedings. In other 
cases, where the court is composed of less than 
thirteen, the l^al standard of five as the least 
number, or some other, declared by the order 
constituting the court, is the limit below which 
it cannot fall, and proceed with the trial; hence. 
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it follows that all above that number, though: 
. regular members, are also ntuated in the light 
of supemumeFsries, which provides for casual- 
ties. Under such circumstances, it is not likd j 
that a court-martial will be reduced below the 
number competent to the exercise of judicial 
authority. But should such a case arise, it is 
to be preferred, as signified above, that the 
court be dissolved, and another ordered for a 
new trial. 
MtmiMf^Miit If a member of a court-martial, should for 
d»tef umo^ any cause be absent ftom his seat during the 



^ course of the trial, he cannot resume it The 

supernumerary member would have assumed 
his place, or it would have been considered va- 
cated, and thus he is excluded from any further 
participation in the trial. All the members of a 
court-martial, or such a number of them as are 
legally competent to continue the trial, must be 
present during the proceedings, on the reception 
of testimony ; and resumption of his place, by a 
member who had been absent for any period 
while proceedings were going on, would vitiate 
WitiMMi ex- the judgment of the court. It is essentially ne- 
pwnnoeof oB ccssary that witnesses be examined in the pre- 
^ sence of aU the members qfthe courts for no act 

performed by a part of the court can be legal — 
and it is on this principle that the strongest ob- 
jection to having new members added to a court 
is founded. The mere reading the recorded tes- 
timony in the presence of the deponent is not 
sufficient A case of this description is quoted 
by Captain Simmons, p. 176, in which the re- 
viewing auth^ty said, '^ This proceeding is so 
directly at variance with the practice of courts- 
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martial, and the principles of justice, that it misty 







be held to affect the legality of the judgment of ^ 
the court,'' and concluded his remarks by stating 
that " the irregularity before observed has renr 
dered nugatory the sentenu of the court-martial.'' 

There is no president, as such, appointed for ^ vo 
a court martial, but the sraior member presides 
by virtue of such seniority.^ Having no spedal 
authority as an officer of the court, he exerts no 
greater authority than what is necessary for the 
preservation of order and observance of deco- 
rum. And in voting and every other exercise of 
his judicial capacity, he acts, and is regarded 
in the same light as other members. In ques- 
tions of order, such as matters relating to pro^ 
priety of deportment of an individual member, 
and the daily routine of business of the court, 
the president decides of his own motion; but in 
all others, which involve a consideration of pro- 
ceedings, a vote of the court is necessary. Thus 
the daily regular adjournments of the court, are 
directed by him ; but an adjournment out of the mo igwrnw 
ordinary course, or for an unusual time, that is, 
longer than the ensuing day, or from a Saturday, 
over to the succeeding Monday, and which 
would therefore be an act of discretion, would 
be determined by a vote of the court 

Should an adjournment be announced by the 
president, to which a member might have some 
reason for objecting, he would ask leave to 
present such objection, which thereupon might 
be submitted for decision to the court. 

A court adjourns from day to day, and accord- 

1 Tbit » die Isw ako ibr tihe navy. Rosiiuvi't Naral Lawii 
Alt. 35, p. 64. 
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oBAPTiB ing to the necessity of the case may adjourn 
^^' over for a longer period.' On an adjournment 



tS^JH^SS!^, <^ ^» the court is reasaembled by an order 
or^a kofw fy^^ ^^ name authority by which it was con- 
stituted: and upon sudi an adjournment, the 
members (240 par., genoral regulations) will re- 
turn to their respective corps and duties, imless 
otherwise ordered. 
piMidem or- The president directs the court to be dear^ 
to be deued. for deliberation when he thinks it expedient, or 
for any inddental discussion, at the request of a 
member, or the judge-advocate. 
MMner and The prisoner and witnesses are to be treated 
ttiBAtidwitiiie- by every member with due respect, and re- 
proachful words, or contemptuous manner used 
or mimifested towards th^n by any member, 
would be an offence deserving severe eensare! 
'The president is responsible that all persons 
cabled before the court are treated in a becoming 
manner. 

The prerident In CaSC of intemperate words used, or im- 

proper behavior proper behavior exhibited by any member, the 
"*" president will, by virtue of his position, enforce 

order, and further will report the same to the of- 
ficer ordering the court to assemble. 
Piirtiei may The parties before the court may claim the 

claim the bene- • ^^ ^^^ .. . . \* £> i 

fitof theconn'f benefit of its opimon upon any question of law 
^"^""^ or custom, arising and disputed, in the course of 

the proceedings, and in the decision of which 

either may be interested. 
Court ^e^er. Deliberation of the court takes place always 
doon. with closed doors. At other times it is open to 

the public, military or otherwise, with such re- 

1 Naval courts inartial« darisg a trialt are bound by the kw, to 
adjourn from day to day» 
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strictions as the oonvenienoe of the court and cBAPm 
parties, and capacity of the room may dictate. ^'* 



A majority of votes determines all questions iii» rit)r^ 
(not the finding of the oourt)| and where there hIiim. 
is an equality of votes, it is decided according to 
the manner in which the question is put, — that 
is, in an affirmative or negative form. 

A court-martial duly constituted and organ- pRMMdii«i 4tf 
ized, cannot have its proceedings interfered with S^S!tbSj!rt!!. 
by the highest military authority, much less be ^JS!^' ^ 
dictated to. Bound by the solemnity of an oath, 
and the obligations which general society impose 
for the observance of justice, their course is de- 
termined by the law and customs of war, and in 
cases of doubt by their consciences and under- 
standings. But members of courts-martial, ibmben ». 
would do well to constantly bear in mind, that SS^mL ctA- 
though their judgments may not be dictated to^ ^^SSaLr. ^ 
or be controlled by any authority, yet they are 
collectively and individually responsible to the 
civil courts, for any abuse of power, or illegal 
proceedings. There is no instance in the course 
of the annals of our military jurisprudence, in 
which an appeal has been made to courts of 
civil judicature for redress of wrongs committed 
by a military court, but there are a number of 
cases cited in the works of writers on the prac- 
tice of British courts-martials, in which prose- 
cutions have been instituted, and entertained by 
the civil tribunals, for abuse of power, or illegal 
conduct on the part of courts-martial. 

The amenability of the members of courts- jnigv idrocate 
martial to the civil courts, for improper acts, ^i^T^^ 
conmiitted in their military-judidal character, is ^£|^e^ 
indisputable, and has been sustained by frequent ^* 
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GHAFTBE decisions. But there is another questioOy reia- 

Ih ting to illegal proceedings of courts-martial, 

whether the jud^advocate isf responsible or 
not for Opinions which he may giye, not yet set- 
tled. A diversity of opinion exists in regard to 
this point, and the best writers on English mili- 
tary law are at variance on the subject The 
question has not yet been tried by any case, 
and there exists no legal decision, whereby the 
general reasoning of the inquirer might be as* 
sisted. Captain Simmons expresses his deci- 
ded opinion that the officiating judge-advocate, 
whatever degree of defei:ence may be due to his 
advice, "is not responsible to any a>urt of 
justice for any opinion which he may give." 

To this opinion, Captain Hughes, in his work 
entitled "Duties of Judge Advocates," vehe- 
mently objects, and cites the fact, that " Ken- 
nedy, Hough, and all others are diametrically 
opposed to the opinions advanced by Major Adye 
and Captain Simmons," and then adds, " But the 
fact thai there is a difference of (minion^ is a con- 
vincing proof of the necessity that exists, that a 
clear exposition of the law, and explicit regula- 
tions on this subject should be issued by author'- 

Such is the state of opinion in regard to this 
point in the British army, while the same ques- 
tion in the United States army, has very seldom, 
if ever, been agitated. It is, however, a matter 
of some interest, and might tend to the more 
cautious action of courts-martial, and a nicer dis- 
crimination of advice offered by the judge advo- 
cate, if the responsibilities of this officer v^ere 
clearly understood and settled. 
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From the manner in which the judge advo- 
cate, at present, is appointed to officiate at trials IL 

before military courts, reqponsibilitjr for legal ad- 
vice or opinions offered by himi would lie not 
only unreasiHiable but approaching the ridicu- 
lous. There is now, for the army, no establish- 
ed military law dcqpartment, and the consequence 
is, that it irequently happens that officers with- 
out experience, or the necessary qualifications 
fw the fulfilm^it of the duties imposed^ are ap- 
pointed to officiate as judge advocates. Hovr 
then can it be expected that a sound discretion 
should be exercised, or a prudent foresight man- 
ifested, an effident intelligence displayed, or a 
competent knowledge brought to bear, to make 
light and safe the path in which a court should 
walk! 

Hence it follows, that the person officiating as 
judge advocate is frequently less fitted to advise 
the court, than any individual making part of 
it ; and of course, in such cases, his opinion, if 
ever asked, is received with very little deference, 
and acted upon with less confidence. 

As courts-martial must exercise a discretion 
of their own, in the adoption of any opinion of- 
fered, or acceptance of any rule, for the govern- 
ment of their proceedings, and are not at all 
bound to follow implicitly the opinions of the 
judge advocate, it would seem that any decision 
of theirs should not involve, in any liability to 
future censure or punishment, that person. It 
is true that his agency to determine their course 
may be very direct; but still he is without a ju- 
dicative voice, and but expresses an opinion 
(conscientiously, it is presumed,) in the perform^ 

13 
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ance of a duty. Now, if the opinion be so 
- cleaily expressed, as to guaid against misappre- 
hension, and so forcibly illustrated by aiguments 
or authorities, as to cQssipate doubt, there can 
be no risk in the action of the court ; while, on 
the contrary, if doubt still exists, the court may 
adjourn to make a reference of the question, or 
to fortify their minds for a future consideration 
of it 

Every facility, and means to come to a proper 
understanding of the subjects before them, and 
to avoid error, are permitted to courts-martial 
by the power inherent in them, to adjourn from 
time to time, when the mind may be confused 
or perplexed by new or unconsidered questions, 
and thus prevent mistakes which are likely to 
flow from hurried or precipitate judgment. From 
considerations of this nature, the writer thinks 
that the judge advocate is not responsible to any 
dvil court, for any part which he may take in 
the proceedings of a court-martial, though, as a 
military person, he is undoubtedly responsible to 
the authority by which the court is assembled, 
for the becoming and faithful execution of the 
trust confided to him. 

The purpose of requiring the opinion, or ad- 
vice, of the judge advocate upon doubtful or 
OQiPlipDverted points, is, (supposing him to be a 
pttBOn of sufficient skill,) to enlighten and assist 
the court. Such was the policy in view, con- 
si<ler^9^ the court as an administrative body. 
But'^is is not all. Inasmuch as the members 
of courts-martial are subject to military law, 
and the judge advocate also, when appointed 
from the army, it was a means to show upon 
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what grounds the opinion of the court was cbaftbr 

basedy as well as the capacity and seal with — 

which the judge advocate perfonned his part 
Thus^ it is evident that the revising authority, 
looking solely to the military proprieties of their 
respective places, might understand how the 
errors of one found some palliati(Mi| by according 
with the opinions of him appointed to inform 
them in the law ; and how die other vras ab- 
solved from blame, for errors conmiitted which 
advice could not restrain. 



If the principles above stated be admitted, it ffV^^'^^^ 
would seem that the custom (more particulariy aJTKm ehru 
in the navy, it is no longer followed in the army.) aUe. 
of appointing persons from civil life to officiate 
as judge advocates, is clearly objectionable. It 
creates a ministerial officer, without Ic^ respon- 
sibilities, and necessarily conunits to his hands, 
high interests of the government, and to some 
extent, the rights and reputation of individuals, 
to be treated and observed, without any stronger 
guaranty of fideUty, than his own sense, or im- 
pressions, of moral obligation. 

The general relations for the army, stigma- jmopn to 
tise, as being highly improper, to hold charges «• t^^^ 
against an officer or soldier, in order that they 
may accumulate, so as to form collectively a 
crime of sufficient magnitude to justify a prosen '. 
cution; and declares the principle, that if the 
facts, as they arise, are not of a kind to be ma4e 
matter of chaige at the time, they should not ioii 
a future period, be brought up or revived. This 
is certainly an equitable rule, for nothing can be 
more adverse to good order, or more unbecoming 
in conduct, than for an office to store away in 



ebtr- 

•CCQOMl- 
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CHAPTER his memory, or commit to the keeping of a bkck- 
^'' book, the foibles and improprieties of a brother 



officer, or of an enlisted soldier, to be, at aiHne 
future time, when angry or inimical passions 
excite him, arrayed against the delinqu^it, as 
breaches of discipline, or of the becoming de- 
portment of a gentleman. Hiere have been 
cases of this description, which have broken the 
harmony which ought to subsist between the 
members of the military community, and called 
forth the severest animadversions of the court, 
and the commanding general. It is, however, of 
rare occurrence, and in every instance it i9 be- 
lieved, where satisfactory evidence of its exist- 
ence has been shown, the result has been pain- 
ful and humiliating to the accuser. 
I^^in' ^ Charges, therefore, should always be founded 
uc utmty, aiid in public utilitv> and not be seized as a means 

be well oonsid- ., ii^i 

ered. q[ gratifying personal resentments ; and should 

likewise be well considered, in relation to their 
character, and the means of maintaining them 
by sufficient evidence, before they are presented 
for prosecution. 
to1!!ri "rfSe '* *® ^ ^^^ ^^ * oourfrmartial, after being 
SSSS?^ ** ^^y oiganized, and when the ohaiges are read, 
to judge of their propriety, not only as to the 
nature of them with reference to their jurisdic- 
tion, but also as to the precision of the language 
used,^ and the stotement, or definition of the 
crime.. On the chaige being read, ^^ should any 
doubt arise, whether originating with the mem- 
bers of the court, or with the parties on the trial, 
with regard either to the competency of. the 
courf9 jurisdiction, or the relevancy of the 
chaiges, these doubts must 710W be discussed. 
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For, should there appear any objection to the cbaptbr 
legality of the trial, which is self-evident and in- ^* 
surmountable, such as the prisoner is not suliject 
to military law, or that the crime chaiged is a 
civil oflknce, the court ought to suspend their 
proceedings, and to submit the objection to the 
consideration of the autliority by Whom it may 
have been assembled : it is also held that it is an 
undoubted right, and even the duty of every 
court-martial to reject any ill^;al or erroneous 
ehaige."* 

And so, likewise, if the chaige is drawn up in ^S^^^ 
a loose and indefinite manner, though it may not 
be absolutely repugnant to military law, may 
the prisoner, previous to pleading to the arraign- 
ment, call upon the prosecution to specify the 
particular facts, of which he intends to accuse 
him, and as this is founded in matmal justice 
no court-martial can refuse it 

The observation of this procedure is impor- 
tant, and will often prevent the laborious and 
unprofitable busmess of entering into the inves- 
tigation of very inaccurate or improper charges. 

The judge advocate will, upon the presenta^ ThejMigsad. 
tion to the court of a charge deficient in accu- ^SSaSt'^ 
racy or perspicuity, remonstrate against proceed- £■!! * 
ing to trial on it; and all d6ubts which may arise, 
or otjections which may be made to a chaige, 
by the court, the judge advocate, or the prisoner, 
will, with the proceedings and the decision of 
tiie court thereon, be regularly and fully re- 
corded 

Previous to the arraignment of the prisoner, it 
is p^edly competent to the authority ordering 

1 Kennedy on Coiuti MardaL 
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cHAPTBE the oourt| or to the judge advocatei being auiho- 
Th lized 80 to do, to alter or amend the chaige;* 



but after the prisoner has pleaded, it is irregular, 
and would not be allowed to make any change 
except in case of a plea of abatement, for a mis- 
nomer or wrong addition. In such case the 
chaige can be amended according to what the 
prisoner shall declare to be his true name or ad- 
dition ; — and the trial will proceed ais if no such 
dUatory plea had been pleaded. 
Additioiiiu No additional chaige can be entertained by a 

ratenained af- couTt-martial against a prisoner, subsequent to 

tar tfaA arraign- 



the swearing of the court, and the arraignment. 
This would seem to be established not only 
upon the known rule of law, that no innovation 
shall take place pending the original issue, but 
also upon the terms of the oath administered to 
each member. '^You do swear that you will 
well and truly try and determine, according to 
evidence, the matter nova before you^ — ^The pris- 
oner is undoubtedly amenable for acts, uncon- 
nected with the matter in issue, committed either 
before or subsequent to the arraignment ; but an 
offence thus questioned must be presented as a 
separate charge, and can only b^ noticed by the 
court under special authority, when the trial 
will be distinct The court, in order to try it, 
must first pass judgment on the charges to which 
the prisoner has pleaded, and then, being re- 
sworn, proceed without reference to the former 
trial, as in ordinary cases. 
coDtemptt of To ousuro Orderly and quiet proceedings, and 
S^^^tive of for the protection and vindication of the dignity 



I See Chap. XV., entitled "of the Judge Advoeele,'* for a fUler 
etatement of his dntiet. 
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of courts-martial, the seventy-sixth article of chaptkb 
war provides, that " no person whatsoever shall ^' 
use any menacing words, signs, or gestures, in 
presence of a court-martial, or shall cause any 
disorder or riot, or disturb their proceedings, on 
the penalty of being punished at the discretion 
of the said court-martial." 

Contempts which may thus be summarily F^tf eonnii. 
punished by a court-martial, are such as are i* pamitted to 
committed in the face of the court, and of a pub- baud, 
lie and self-evident kind, and not requiring any 
interpretation of law, nor admitting of further 
investigation to determine. In cases of con- 
tempts, where the court intend to proceed di- 
rectly against the offender, it is proper and just 
that the party should be admitted to appear and 
make such explanations to the court, as he may 
desire. 

There can be no doubt but that courts-mar- 
tial, under the authority of the above quoted 
article, are fuUy empowered to proceed against 
military persons. It has been the practice for 
centuries in Europe, for courts-martial to exer- 
cise a summary jurisdiction in contempts, and 
to extend that power in certain circumstances 
far beyond the mere military community. And 
this power, in relation to members of the army 
derives no intrinsic value or vigor, from the ac- 
cidental superiority of rank of the members of 
the court, to that of the person offending, but 
flows from an inherent right for the due admin- 
istration of juistice. It therefore follows, that a 
court-martial, whose authority is the direct em- 
anation of the law, claims on that account re- 
spect, and not fiom the accidental rank of the 
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cRAPTEs persons employed; and all military persons^ 
^' without regard to relative rank between them- 



selves and the members composing the oourti 
must observe its requirements and mandatei^ 
for (be preservation of ord», and the fulfilment 
of the bbjects for which it has been assembled. 

A case falling under the head of contempt, 
is reported by Samuel in his work on military 
law, at page 635. Major John Browne of his 
majesty's 67th regiment, was placed in arrest for 
a contempt committed in the face of a court* 
martial, held at Antigua in the year 1786. 

Major Browne questioned the authority of the 
court to put him in arrest^ being composed of 
members, saving the president, of rank inferior 
to himself, and said he would submit to the ar- 
rest only because it was imposed by his superior. 
Colonel Foster, the president. 

The observations of the court in relation to 

the conduct of Major Browne, are so just and 

forcible 4^|o make them of value, and they are 

therefore "transcribed. 

All conns-mar- '' The court cauuot but express their surprise 

|»wer to ^ " that a doubt should have been enjtertained on 

'' the point, (the arrest,) but since their attention 
^' has been directly called to it, they take this 
'' opportunity of declaring their opinion, that all 
'' courts-martial, legally amsikuted and convened 
" for the administration of justice, have, while 
^^ acting in the discharge of their duty^ equal 
'' powers und authority for the purpose of pre- 
^' serving decency, and good order, repressing con^ 
^^ tempts, and the mote effectual attainment of 
^' trvih, whatever may be the rank of the offi- 
^' cers, which constitute those courts respective- 



aerve order. 
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<<ly; and that the prosecution, prisoner, and chaptbr 

" Witnesses, although they may happen to be of Ih 

« superior rank in the army to those who may 
'' form any such court-martial, are equally bound 
« to observe the lawful injunctions of the court, 
^^ as if the same had been altogetlier composed 
'^ of officers of a more elevated rank." 

The principle laid down so clearly in the 
above extract, cannot be doubted, and upon its 
observance depends the utility and dignity of 
military courts. 

A general court-martial, without regard to the Regiiiientai or 
rank of its members, is the highest judicial body mutki cwmot 
known to die military state, and under the juris- mentagBinrta 



diction it possesses of trying all offences and all ofBeer, bm qui 
persons^ subject to military law, it may in cases er m«nMt. 
of contempt proceed to pass judgment upon the 
offender. But a r^imental or garrison court- 
martial in similar cases cannot award punish- 
ment against a commissioned officer, being from 
its constitution excluded from taking cognizance 
of offences by such persons. Under"«uch cir- 
cumstances, the inferior courts would only have 
power to impose an arrest on an officer, what- 
ever might be his rank, — and report the same, 
with the cause therefor, to the proper authority. 

It has been stated as an objection against the summary nro. 
summary proceedings of a court-martial for a cevtr^martu 
contempt offered to it, that the court is a jmrty ** '*^"*^ 
as well as ihejudgej which characters are deem- 
ed incompatible witli the becoming administrar 
tion of justice. But when it is considered that 
the offence is one requiring no further investiga^ 
tion ; and that a reference to another court-mar- 
tial of the chaijge for trial, is^ committing the 

14 
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CHAPTER subject to a body which must necessarily feel 
— the same interest for the dignity of courts-mar- 



and entertain a like jealousy for the con- 
tempt of the respect due thiem, there would ap- 
pear to be no si^cient reason or advantage for 
such a course. On the contrary the delay that 
would ensue, and the danger of witnesses being 
absent at a future time, and the loss of facts, or 
sayings, might very materially endanger the ul- 
terior proceedings or judgment of the court It 
is therefore better, tJiat the court which has 
been insulted, should also be the body to declare 
the penalty. 
^ ]yiJ^. The language of the artide is very compre- 
no( Applicable hcusive, and embraces all persons whatsoever^ by 

to noD'HiiliiuT • . 

Its terms ; yet it is a question how far the legal 
authority of a court-martial extends, to punish 
contempts offered in its face, by persons not be- 
longing to the military profession. 

The distinctions to be observed, in the appli- 
cation of the power of punishment by courts- 
martial, to different classes of persons, are not 
definitely set forth in the military acts, or the 
progress of opinion concerning the respective 
rights of such persons, has varied, or changed 
the interpretation of the law from what it was 
really intended to be at the time of its enact- 
ment In the broad signification of the language 
of the article, that the word tohatsoever evi- 
dently intended to subject every person who 
might offend against the provisions of the act, to 
the discretionary action of a court*martial, can- 
not be misunderstood; and yet, when it is re- 
membered, that the language of the article was 
borrowed from the military institutes of a foreign 
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nation, in which the sovereign, one branch only chaftbr 
of the legislative power, was authorised to make ^* 
regulations, or " articles of war," for the better 
government of the military forces, it would seem 
that the law is not binding on the citizens of the 
country generally, or on any others than those 
belonging to the military society. 

But the law, as it exists in this country, does 
not flow from any delegated or inferior authority, 
but proceeds directly from the highest source of 
legislation — the congress of the United States, 
and, in this particular, materially differs from its 
prototype : yet the object of this law was, as in 
England, for the better government of the mili- 
tary establishment, and thence comes the doubt 
as to the competency of courts-martial to exert 
their authority to arrest, or punish persons in 
civil life. The breach of this law has been, and 
is likely to be, of such rare occurrence, that the 
doubt has been suffered to exist, and might still 
be permitted to exist, without much anxiety for 
its solution; though the importance of under- 
standing clearly, the power which a court of jus- 
tice possesses, to protect and regulate its proceed- 
ings, makes the question in itself one of great 
interest. 

It has been justly said, that ^^ laws, without a 
competent authority to secure their administra- 
tion from disobedience and contempt, would be 
vain and nugatory."^ And such is the lamenta- 
ble condition of military laws, where the author- 
ity to cause them to be properly observed is de- 
nied to the courts appointed to administer them. 

As courts-martial have no appointed means 

1 4 Black. Com., p. 285. 
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CHAPTER 
V. 

Proeedufe for 
oontempis 
mnJiiit Don- 
imlitary per- 



of enforcing tlieir mandates against persons in 
civil lifCi supposing the power to make such 
mandates to exist, a procedure against such 
would be nugatory and vain : and yet, it may be 
asked, shall disturbances of the proceedings of 
courts-martial, by persons not belonging to tlie 
military community, be permitted to pass with 
impunity ? Certainly not. In such cases, where 
the court sits within the limits of a garrison, or 
territory subject to military jurisdiction, tlie court 
can, undoubtedly, cause the offender to be eject- 
ed from its presence and put beyond the military 
limits. And when a court-martial holds its ses- 
sions in towns, or at places not known as mili- 
tary posts, such persons may likewise be put out 
of tlie presence of the court ; and should further 
disturbance be made or attempted from tlic out- 
side of the court room, the civil authorities may 
be appealed to, to proceed against the offenders 
for a breach of the peace. 

How far tlie United Stales civil courts of law 
could exert any audiority, under the provisions 
of the article of war cited, to interfere for the 
maintenance of order, and the protection of tlie 
course of justice in military courts, upon infor- 
mation laid before them, is not considered ; but 
such procedure would seem to be only in conso- 
nance with reason, and the principles of judicial 
propriety: and for menaces or contemptuous 
conduct before a court-martial, tlie civil courts 
ought to be authorised, upon due application for 
the punishm^it of the aggressdr, to grant an at* 
tachment 

In order to promote tlie ends of justice, and to 
guard against prejudicii^ the public mind in re- 
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lation to any trial, as well as to secure an honest chapter 
and sincere declaration on the part of witnesses, ^'' 



who might he, by the course forbidden, instructed SSTfertSTthL 
in the detail of their evidence, courts-martial may E^^Sji SL 
forbid the publication of its proceedings before SSJ^^aI?" 
the termination of the trial. A violation of this 
order of the court would be a contempt, and 
liable to be noticed and punished as any other 
species of contempt may be. This right of the 
court is important for the safety of the prisoner, 
and makes very s^ppar^it how needful it is that 
courts of justice should be clothed therewith. 

Partial publications tend to pervert the public 
understanding ; and though, in some cases, it has 
happened that good effects have been derived 
therefrom, yet, as the rule is founded upon con- 
siderations of general justice, such accidental 
benefit is not sufficient to counterbalance the 
injury, which it is more likely to produce. 

When the hour is arrived for assembling, the Order of i 
members of a court-martial take their places at cn^'memben! 
the table according to rank, on the right and left 
of the president, the latter at the head of the 
table. The judge advocate is seated opposite to 
the president The prisoner and his counsel 
have a place assigned, with the necessary ac- 
commodation for writing, on the right hand of 
the judge advocate. The witness stands near 
the judge advocate on his left hand. 

In case a third party, as prosecutor,^ should 
be permitted to appear, he will be placed to the 
left of the judge advocate ; and the interpreter, 

^ Though such a penon ii not, strictly, authorised to appear on 
military trials, yet the place for one is designated. See Chap- 
ter XV. 
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CHAPTER if any, will occupy a place to the right of the 

— judge advocate. 

The following diagram will illustrate the 
above : — 



Memben not to 
leave their 
place. 



Copyofcharget 
on toe taUe. 



Prcvprietv of the 
chaimaecided 
by tbe court — 
recommended 
to dear the 
court, upon the 
reading of them. 
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The court being seated and called to order, 
no member can leave his place without the per- 
mission of the president. 

The names of the officers are r^stered ac- 
cording to seniority, and the r^ment or corps 
of each is annexed to his name : — if belonging 
to the staff, the rank and situation are stated. 

It is usual for the judge advocate to prepare a 
copy of the charges for the use of the court, 
which is placed upon the table previous to the 
arraignment 

In reference to the duty of the court, to judge 
of the propriety of the charges submitted for in- 
vestigation. Captain Simmons is of opinion, and 
states, that '^ It would perhaps conduce to regu- 
larity, and might occasionally obviate much in- 
convenience, if courts-martial were invariably 
deared, on the reading of the charges before the 
arraignment of the prisoner, to consider its rele- 
vancy."* 

^ SinmioDS on Courts Martia], p. 137. 
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It has been stated in a preceding page/ that 
it is the duty of courts-martial upon being duly ^ 
organized, and when the charges are read, to 
judge of their propriety. As however, upon the 
reading of the charges, and without a previous 
perusal of them, no objection might present itself 
to the mind of any person connected with the 
court, it would be a good method to observe the 
suggestion above, and previous to the arraign- 
ment, to clear the court, and then consider the 
character of the charge submitted For although 
the prisoner might subsequently plead the want 
of relevancy, or perspicuity in the charge, still, 
as the court is the judge of its own competency 
at any stage of its proceedings, and is bound to 
notice questions of jurisdiction whenever raised, 
the mode of procedure now suggested, could 
never, in any instance, militate against the in- 
terests of the accused ; and mig^t, in some, save 
much useless trouble and individual respon- 
sibility. 

> Page 100. 



CHAPTER VIL 
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CHAPTEE A COURT-MARTIAL having becD deemed neces- 
'^^ sary to investigate the conduct of an officer or sol- 
omTtoMMB- ^^^) against whom a charge has been preferred, 
^^ the order appointing the members and judge ad- 

vocate to comppse the same, as well as the time 
and place of meeting, is duly promulgated. It 
becomes then the duty of the judse advocate, to 
provide, under the authority of thTcommaBding 
officer of the post at which the court is to meet, 
or through the intervention of an officer of the 
quarter-master's department, or by his own au- 
diority, in case there be no military agent present 
at the appointed place of assembling, a proper 
apartment for the accommodation of the court 
Gaud to attend If ucccssary, a guard is furnished, or posted 
dboSH^ ^ over the court, and receives orders from the judge 
advocate. The requisite number of orderlies in 
waiting are detailed, and previously placed under 
the control of that officer for summoning wit- 
nesses, notifying members of the hour of meeting, 
and giving such attendance as may be required. 
The members of the court being assembled, 
take thdr respective places according to rank ; 
and any preliminary matter which may have re* 
quired their attention being disposed of, the court 
is proclaimed open. The parties are then called 
and appear in court 
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The prisoner is sometimes attended by a com- chapter 
missioned c^cer, or by a guard, according as his ^"' 
rank, or the nature of the charges may require.^ 

The prisoner, unless there be danger of escape PriMner to be 
or rescue, must appear without fetters, and free 
from shackles of any kind : indeed, after having 
pleaded, he has a right to demand, that during 
the trial he may be without irons or bonds. 

The coiui; has no control over the prisoner, court no oon- 
except during the time of his presence in court ; onen, except m 
and when the court adjourns, the prisoner is re- 
mitted to the hands of the guard, and the autho- 
rity of the commanding officer, resumes the entire 
direction or superintendence. 

The prisoner should be allowed a chair, and WMMreifaw- 
Sir C. J. Napier thus reasonably and humanely 
suggests the propriety of such a rule. " Why," 
says he, " should a man be kept on his legs from 
e%ht o'clock in the morning till four in the after- 
noon 1 This is hard upon him, (the prisoner,) 
under such unfortunate circumstances, even if he ; 
be strong ; if he be a weak and agitated man, as 
many are, it is cruel." 

The names of the members are then called Names of mem- 
over by the judge advocate, according to seniority, 
and they take their places, as has been indicated 
already, on the right and left of the president, 
alternately, according to rank. 

It is not necessary, although such form has witnetMe* 
been observed very frequently, to call the witnes- **"*^ 
ses into court, previous to the arraignment The 
only object to be obtained thereby, was, to give 
the prisoner an opportunity of knowing whether 

> At triak before nayal ooarti martial there k a suitable penon 
detailed to act » protoit manlial. 

16 
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CBAPTBR 
▼II. 

Older for ••- 
MBBbling, Mid 
eb&igetread. 



Comimssioned 
officen to be 
tried addressed 
by their proper 
rank and name. 



Prisoner ttked 
if he hae db>o- 
tioni fo anf 



those who had been summoned, or whom he had 
requested might be summoned, were present 

The judge advocate now reads the order for 
the assembling of the court ; and when he is ap- 
pointed hf a special warrant, which is the cus- 
tom at present in naval courts-martial, the war- 
rant is likewise read. There seems to be a pro- 
priety, and it has been recommended to be ob- 
served, that at this stage of the proceedings, the 
chaiges to be investigated should also be read, 
inasmuch as it formally brings before the court 
the maUer^ which they are about to swear that 
they will " truly try and determine." 

This lias not been the custom with courts- 
martial in the service of the United States ; but 
when the language of the oath, required to be 
taken by all the members, is referred to, it seems 
necessary that the matter for trial should be laid 
before them, antecedent to the swearing of the 
court. 

It was formerly the custom, and is still ad- 
hered to by some courts, to address the accused 
person by the appellation of prisoner ; but such 
custom, it is thought, had bett^ be laid aside. 
The usual mode at present, and one which is 
certainly more delicate and courteous, especially 
in the case of a commissioned officer, is to ad- 
dress him by his proper rank and name. 

The order for convening the court having 
been read, the judge advocate asks the prisoner 
if he has any objection to any member piresent, 
named in the order, or any cause of challenge to 

present. 
Peremptory challenge or challenges, are not 

1 Simmons on Ckrartt Martial, p. 157. 
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permitted, but the prisoner must assign his rea- chapter 
sons in writing, or if briefy the judge advocate ^"* 



will record them as stated. gS^not 

In case a member should be challenged, (and ^^|J^ ^ 
only one can be challenged at a timely the rea- T^^J^j^ 
sons therefor, did when susceptible of such, the «. 
reply or explanation offered, are committed to 
writing as a part of the minutes of the court, 
and make a portion of the proceedings ; and the 
court is cleared in order to deliberate and decide 
on the objection assigned. 

The member objected against, always with- Thj^;^ 
draws during the discussion which follows, and wubdrvm, 
of course, does not vote on the question. Upon 
the re-opening of the court, the judge advocate, 
(by direction of the court,) makes known the 
decision, and the challenged member resumes 
his seat, or withdraws altogether, as the case 
may be, and a member in waiting, or supernu- 
merary, if any be detailed, supplies his place. 

Oourts-martial generally, in cases where the Ctam martial 
public service may not receive detriment by de- to\ra>r^i^ 
lay, or when there is a sufficient number to pro- SSSS n* htr 
eeed with the trial, are not very exact or critical 
in the consideration of the objections made to 
a member by the prisoner. It is supposed that 
even in cases where the prisoner labors under a 
misapprehension in regard to the facts objected 
to in the memba, there should be the most libe- 
ral indulgence conceded that views of public 
duty would justify — and this not only in a spirit 
of sympathy for the painful condition of an ac- 
cused person, but also {torn the consideration, 
that in the breast of a challenged member, al- 

1 n«t Artide of War. 



116 



OF THE TRIAL AND ITS INCIDENTS. 



CHAPTER 
VU. 
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challengM. 



Judgv ath'orate 
cannot be dial* 
lensroJ. 



rt'urt" martial 
l..i\e a il«!il>er- 
'ih rn\nu'\ty 
fir«»Ti«nui fo he- 



Challongen «le- 
cided by the de- 
claration? of the 
parties; difler* 
♦•nre in iliis re- 
■pett between 
military and 
common law 
courti. 



tliough the assigned causes may be founded 
merely in suspicion, there might possibly be in- 
spired, to some extent, the very prejudices, 
against the operation of which the prisoner was 
so solicitous to be protected. ^ 

But courts-martial will, howler, in the ex- 
ercise of such a discretion, be careful that such 
a disposition on their part, be not taken advan- 
tage of by a perverse or unreasonable person ; 
and the cause of challenge assigned by a pris- 
oner will always be stated in becoming and 
respectful terms. 

The judge advocate cannot be challenged on 
any pretence wh^ftever : he is merely a nuniste- 
rial officer of the court, and exercises no judicial 
capacity whereby a cause of challenge could be 
preferred. 

Although the law for the government of courts- 
martial requires each nuMiiber to take a prescrib- 
ed oath, as a necessary qualification for the ex- 
ercise of judicial authority, still, a cx>urt-martial 
when assembled, if the competent number be 
present, possesses, previous to being sworn, a 
deliberative capacity, and is competent to decide 
on the propriety, or validity of any exception 
made to a member. 

When challenges are made to a member, or 
members, courts-martial decide on the declara- 
tions of the challenger, and challenged officer, 
and of the witnesses adduced ; — for there is no 
authority for the court to receive evidence on 
oath, previous to the administration of the one 
prescribed for the members. In this respect it 
differs from the procedure of the civil courts, 
where tryers are sworn, not of the jury, to de- 
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tennine whether the juryiuaii challenged will chapter 
try the prisouer iadifferently. ^^' 



Clmlleuges are of vaurious causes, aud are di* ▼«*«■ 
vided by lawyers into four kinds. They are not 
all such as are usually applicable to military 
courts. Those which most usually arise for tlie 
consideration of courts-martial fall uuder the 
third head, as propter affectum^ though it might 
happen that challenges might arise under some 
of the otiier heads. Challenge for suspicion of 
bias or partiality is the most frequent : tliis may 
either be a principal chidlenge, or to tlie facor, 
" A priiicijMl challenge is such, wiiere the cause a pfineqai 
assigned carries witli it, prima fade^ evident ^^*^ 
marks of suspicion, either of malice or favour ; 
as that a juror is of kin to either party within 
the ninth degree ; that he has an interest in tlie 
cause; that there is an action depending be- 
tween him and the party; that he has taken 
money for his verdict; that he lias fanuerly 
been a juror in the same cause; that he is the 
party's .master, servant, counsellor, steward, or 
attorney, or of the same society or corporation 
with him. All these are principal causes of 
challenge, which, if true, cannot be overruled ; 
for jurors must be omni exctptione niajores. 
Challenges to tlic favour^ are when the party chaiienget ui 
hath no principal challenge, but object^ only 2S5ir/h?fSf' 
some probable circunstances of suspicion, as ac- ^SSS^r^f ^^ 
quaintance and the like."^ 

It is a good ground of challenge that a juror 
has a claim to the forfeiture which shall be 
caused by the party's conviction. Now it is 
the case that upon conviction of an officer he 

3 Black. Com., 362. 



com- 
miwion. 
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oumM maj, by the aeutence^ incur a foifeituie of his 
— — commission, which the next in rank or success 



sion to him may be said to have a daim to; but 
whether this should be admitted as a cause of 
exception to a member has not been decided. I 
am inclined to tlie opinion, however, that in 
every case where such fact is objected to by the 
prisoner, the member challenged should with- 
draw. 
Perenqiionr In reference to this part of the subject it 

cosiloiic'68 not - 

allowed; mto- must be bome in mind, that peremptory chal- 

loos canaet not ii», i 

too readily ad- leiigcs are not allowed by courts-martial, because 
the interests and circumstances of the military 
service will not at all times permit an equal fa- 
cility of replacing a member, as exists in the 
case of a challenged juror in the civil courts. 
And therefore it is incumbent upon courts-mar- 
tial, to see that frwolous causes of challenge are 
not too readily admitted. 
Right to cbai- The right of challenge to the parties is recip- 
rni o the par- rocal, aud it is one which the judge advocate, 

in particular circumstances ought to exercise. 
Sl^tS^i^*^ In general, a member objected to upon the 
iidice asks leave crround of prejudice or malice, asks leave to 

to withdraw. o r J ' 

withdraw, which the court ordinarily feels dis- 
posed to comply with, though it is maintained 
by some writers that they ought to be assured 
of the sufficiency of the cause of challenge. 
The causes of such description of challenge are 
of a more delicate nature than others, and offi- 
cers prefen*ing them must always experience 
the difficulty and inconvenience of being denied 
the right of peremptory chaUenge. 
Major Van Kennedy^ very justly observes, that 

^ Page 21 
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" courts-martial therefore, when such a cause Is chapter 
hinted, prefer rather to deviate from the strict ^°' 
line of their duty than to enter into any discus- 
sion which might be productive of disagreeable 
consequence. They accordin^y refrain from 
all inquiry into the particular circumstances 
whence this suspicion may have arisen, and per- 
mit the member challenged to withdraw. But 
should the court deem it expedient, or the pub- 
lic service rmder it necessary that these circum- 
stances should be taken into deliberation, the de- 
cision on their relevancy or validity must depend 
entirely on the good sense and sound judgment 
of the members of the court" 

It is a good ground of challenge to a member, or imBraM in 
(should such by inadvertence happen to be the trnT* 
case,) that he is interested in the result, or has 
been injured by the prisoner, for which act he 
is brought to trial. A sentence of a court-mar- 
tial was remitted, from the circumstance of an 
officer being a member, whose property the pris- 
oner had attempted to steal.^ 

Having been a member of a regimental court- Having been a 
martial, from the decision of which an appeal conn whoM de- 
has been made to a general court-martial, is suf- ed,agoodchai. 
ficient cause of exception to a member. ^^"^ 

An officer having been a member of a court Having been a 

^ member ofcoun 

of inquiry held to investi£;ate the subject of the of inquiry to in- 

^ * ^ " •^ vettUgate the 

charge, is ineligible to sit as a member of the fa™» subject, 

^ ' ^ incapacitateii. 

court-martial. 

It is held by some writers on English military The obteetioni 
law, that sucfh person can sit as a member of members of 
the court, to try the chaige, provided no opmion quiry. 
on the merits of the case had been expressed 

1 Simmons, p. 164. 
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CHAPTER by the court of inquiry. But this rule is en- 
^"' tirely rejected in the service of tlie United 



States, and is founded upon substantial reasons. 
A court of inquiry is assimilated to, and held in 
many respects, in the light of a grand jury, and 
a member is not supposed to be able to 
come to the trial, with a mind perfectly free and 
unbiassed. Although no opinion has been given, 
still as there has been of necessity a considera- 
tion of the facts in controversy, and it may 
sometimes be, that the statements made before 
a court of inquiry are entirely exparte^ it cannot 
be otherwise than that the members of such 
courts do mentally fonn an opinion, upon the 
conduct of the accused. It would therefore be 
quite incompatible with a fair trial, that a mem- 
ber who had been thus exposed to the impres- 
sions that a previous examination may have 
made, should retam a seat during the trial of the 
prisoner. 
Major HaogVt Major Hough is of opinion that a distinction 
tinguish cases, should bc made in certain kinds of offences ;^ 
such view. but it is apprehended that if courts-martial were 

permitted to distinguish cases in this way, they 
might at times overstep the strict limits of pro- 
priety. The question involves a clear principle 
of right of the parties before the court, and as 
such, is of more importance than the considera- 
tion of convenience. The practice therefore is 
decided, and an officer who has acted as mem- 
ber of a court of inquiry, cannot sit on the court 
martial at the trial. 

How far an exception taken to a member, on 
the ground that he was a member of another 

1 Kfilitaiy Law Anthoritus, pp. 44, 45. 
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court in which the same matters happened to be chaptsb 
material, though not directly in issue, and held ^^ 



either for the same cause, or upon the trial of ^j^^ SS 
another action, might be considered valid, must ^iei*lSu !o 
depend upon the circumstances under which Si,J?SS!»tiM 
they arise. There is a diversity of opinion Si^' ilSSSL 
whether a challenge can be maintained, for hav- ^ 
ing been a member of a court of inquiry, or 
court-martial in which the circumstances about 
to be investigated have been discussed, either 
principally, collaterally, or incidentally. The 
reason for supposing such cause of exception 
against a member sufficient is, that there is a 
possibility that there may be a premature opin- 
ion from incomplete evidence ; while a contrary 
opinion is supported on the ground that no anal- 
ogy in the custom of common law courts can be 
shown to support such position. " It hath been 
adjudged to be no good cause of challenge, that 
the juror hath found others guilty on the same 
indictment ; for the indictment is in the judg- 
ment of the law, several against each defendant^ 
for every one must be convicted by particular 
evidence against himself."^ And it is a well 
known custom, for courts-martial composed of 
the same officers, to investigate charges, not only 
collateral, but arising out of the same facts, or 
identical. 

How the investigation of circumstances at- 
tending facts, which may be subsequently made 
the subject of examination on another trial, can 
prejudice the minds of the jurors, inasmuch as 
they are not applied to the person to be after- 
wards tried, the writer cannot readily perceive. 

1 3 Hawk., 589. 
16 
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CBAPT£B The existence and description of certain acts 
^"' have a definite character witliout reference to 
the actor, and a knowledge of these can hardly 
tend to a forejudgment of any person, before they 
are directly charged, and made applicable as the 
measure of criminality, by specific and positive 

Not adminibie. evidence. Unless, therefore, there be sometliing 

peculiar in tiie investigation previously had, and 
by which a question of the prisoner's guilt may 
have been agitated, such objection against a 
member of a court-martial could not be sus- 
tained. 

Not to be coo- And it must not be supposed that there is anv- 

fotmded with ^ 

the objection! thing coutradictory in the last paragraph, to what 
ben of courts has bceu said in another page in relation to mem- 

01 iQQiiiinr* 

bers of a court of inquiry. In the case of a 
court of inquiry, the matter is directly applied 
to the person impugned, and not considered in 
an inferential, or collateral light, and conse- 
quently must exert a corresponding influence 
upon the judgment. But in the other circum- 
stances of considering facts, it is but an accident 
which brings them to view ; and though made 
the subject of discussion, still they are but se- 
condary in their nature, and are never directly 
considered as acts of guilt of a third person. 
^mmanding It is not always considered a good ground of 

oner, not •!- challenge to a member, that he is the command- 
ways % flom* ^ 

^ «">fV^ ing officer of the prisoner's regiment It is an 
relation bi- uudoubted fact, howcvcr, that as a rule, the ap- 

tween member , , %• at % ^ 

and piiKwir pomtiug a Commanding officer, a member of a 
avcdded. courtrmartial is bad, and should, if possible, be 

avoided. Especially in cases where the prisoner 
is serving widi the conunander of the r^ment 
to which he belongs, is it probable, that some 
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prejudice may exist from previous, or imperfect, chaptbs 
or ex parte knowledge of the circumstances indu- ^^' 
cing the trial. This, of course, applies to com- 
manding officers of every description ; that is, of 
posts, and detachments, as well as of regiments. 

There is no prohibition by law, or regulation, 
to the appointment of any particular officer as 
member of a court-martial, and it happens there- 
fore, at times, that officers bearing an objection- 
able official relation to the prisoner, are named 
for such duty. 

Having declared an opinion unfavorable to the Dedymtioii or 

.. . f . J ' i» i_ 1 opinion anfiip 

prisoner, maliciously y is a good cause of chal- Tonbietoprti- 
leuge. This rule of law is extended very much, ^C^ STdiai- 
and the mere expression of opinion, relative to °*** 
the subject of investigation, is held to be suffi- 
cient. 
It is a valid cause of challenge that a member it ii a good 

. ... Ill 1 challenge that 

IS a matenal witness, and has been summoned a member m a 

material wit- 



on the trial. If a member is merely required to 
speak as to character, the objection is not ad- 
mitted. There appear to be good reasons for 
this rule — ^and should a member, not having 
been challenged, after having been duly sworn, 
be unexpectedly called upon as a material wit- 
ness in the case, he is not thereby disqualified 
from discharging his duty as a member of the 
court, though it might prove better that the 
character of judge and witness were not united. 
In a case like this, where the member is called When a mem- 
upon to testify, and the examination, or cross- mj^^^S^ 

• . • i. 1 1 on to teitify to 

exammation is of such a character, as to exas- the matimni in 
perate, or irritate the feelings of the witness, it to be' oennitted 
is advisable that the member should not resume 
his seat ; and if the number present be sufficient 
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CHAPTER to continue the proceedings, the court may au- 
— — I thoijuee, (and he may desire it,) his witlidrawal. 



In fact, it is a safer rule, that in every case, in 
which a member happens to be examined as a 
material witness, he should be withdrawn from 
tlie court ; for it is certain, that the facts to which 
he deposes, must, to some extent, be an expres- 
sion of his opinion of the matter in issue. 
Member of die The objection to a member, on tlie ground 

nme compeny ' o 

or regimMit DOC that he is a member of the same regiment or 

a csiue of chil- 

lenge. company with the prisoner, is inadmissible; 

though there are circumstances of official rela- 
tion between a prisoner and his captain, or com- 
manding officer of the company, which might 
authorize such cause of exception to be enter- 
tained. 

Challenge to It was formerly maintained in the common 

member after "^ 

being sworn in. law couTts, and sucli doctriuo was stated and ad- 
vocated by some military writers, that " no juror 
can be challenged by either party, icU/iout con- 
sent, after he hath been sworn, whether on the 
same day, or on a former ; unless it be for some 
cause that happened since he was sworn.'' 

But this rule, however, has been superseded 
by a more humane and reasonable practice, and 
what appears to be in strict conformity with the 
requirements of justice ; for, as Mr. Tytler ob- 
serv^es '} " there is no reason of justice, or of com- 
mon sense, that should preclude a prisoner from 
challenging, on sufficient cause, any of the mem- 
bers after the court is sworn ; provided, he had 
no opportunity of moving his objection before that 
form was gone through. An objection cannot be 

1 Page 231. 
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said to be waived, which the objector had no chapter 
power of urging." ^"' 



Courts-martial will accordingly admit excep- ^^ "S^fi! 
tions taken to a member, for good and sufficient ^^^^^ 
cause, discovered after the member has been 
sworn. But if a cause of challenge, known to 
the prisoner prior ' to his arraignment, has been 
waived by him, it cannot subsequently be urged. 

•Challenges to the array, are at once an excep- chaUengw to 
tion to the whole panel or court ; but such chal- "^^^ 
lenge is seldom offered, though it may arise 
from a want of competency, or jurisdiction of 
the court to proceed with the trial. 

The proper time for making a challenge to a Time for ma- 
member, is after the warrant for holding the i^. 
court has been read, and previous to the arraign- 
ment. The prisoner first states his objections, 
if any, to the member, or members ; and after 
him, the prosecutor may do tJie same. 

It has been stated by a military autlior, (see Opinion that au 
the opinion of Sir C. J. Napier, quoted by Cap- should"^ ad- 
tain Hughes, in his work on the duty of judge °" 
advocates, at page 41,) that " when it is practi- 
cable so to do, all challenges should be admitted. 
It is not only right to be as mild as possible to- 
wards a prisoner, but it is right to let the public 
and the prisoner see that such- is the case ; be- 
sides no officer who has been challenged likes to 
sit as a member of a court, and it is hard to 
oblige him so to do, unless the good of the ser- 
vice demands it." 

The above quotation embodies a good rule, 
where it is possible, consistent with the public 
interests, to observe it. In fact, as courts-mar- 
dal are not strictly bound to the observance (i£ 
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cHAPTBB proof of the cause of challenge, such questions 

^"' must be left for determination to the sense of 

.* propriety, or sound judgment, of the court tliem- 

selves. 

SSS^Ihe^ The principle, then, by which the sufficiency 

^?f did- ^^ ^^^ challenges is determined, is simply this, 

jeig^ia detuw yiz : that the member or juror be perfectly in- 

l^erent; and Avithout attempting to determine 
the causes or circumstances which may be ad- 
mitted to establish an exception made to a mem- 
ber, it is enough to remark, that in every in- 
stance which may arise, without recurring to par- 
ticular rules laid down by any writer, the good 
sense of the court will always enable them to 
determine, whether there is probable ground fol 
the belief, that any partial or prejudiced feefmg 
exists in the breast of the challenged member. 
chftnengw Now, althoufi^h courts-martial are extremely 

not alwayii ' o ^ 

*"tt^if" * indulgent towards a prisoner, in regard to this 
coune, for any subjcct, and are generally disposed to allow a 
challenged member to withdraw, without sub- 
jecting the question to the ordeal of proof, still, 
it does not follow that a challenge is, of course, 
upon the assignment of any cause, to be admit- 
ted. While considerations of consequences, 
which may grow out of the future official inter- 
course, and relations of the challenger and the 
challenged party, have a due influence upon the 
minds of the c nirt to induce a liberal rule, yet 
there are emergencies of the public service 
which demand a paramount observance, and by 
which, for the public interests, a courtrmartial 
will be guided. 
'Hue of chai. The cause of challenge must, as has been 
orfedT*^ heretofore noticed, be always presented in, or re- 
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YU. 



duced to writing by the judge advocate, and is 
minuted as a part of the proceedings of the court. . 
This rule tends very much to repress frivolous 
objections, founded frequently in the mere ap- 
prehensions or suspicions of the prisoner. 

There is good ground for a court-martial to ReMopiwiiy 
allow a challenge, though not supported by any •uoTThSraT 
proof, which does not exist for a like procedm^ SSthom pmr. 
In the courts of common law. The members of 
ft court-martial and the prisoner are of the same 
profession, and likely to be called upon, in the 
performance of a public service, to act together : 
it is therefore of consequence that a perfect har- 
mony, if possible, should exist ; and that no jeal- 
'Ousies, or resentments, or suspicions be present 
to mar the success of any enterprise. Limited 
as they are in numbers, and governed, to a con- 
siderable degree, by notions of pride and honor, 
it is certainly desirable that all causes should be 
removed, which, in reference to one another, 
might wound such sentiment. These causes do 
not exist in civil life, to introduce into courts of 
justice such a rule, but on the contrary, the rule 
now followed is necessary, for a fair and equita- 
ble division of the duties of jurors, that when 
one is challenged for cause, such cause should 
be made apparent by evidence, given in under 
the obligations of an oath. 

The question, upon the admission of the 
grounds of challenge assigned, being decided, 
the court re-opens, and the decision is made 
known. 

The parties being in attendance, the judge ad- OMhi 
vocate proceeds to administer the prescribed ***^ 
oath, as set forth in the 69th article of the act 
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CHAPTBE 

vn. 



Necessary to 
record the qne»> 
tion to the pris- 
oner; and that 
the court and 
the fudge adv<h 
cote were duly 
sworn. 



Cfese of Peter 
Clark, seaman 
and decision. 



of congress of AprQ 10, 1806. After which the 
presiding officer administers to the judge advo- 
cate the necessary oath of secrecy, prescribed 
by the same article of war. 

The mode of administering the oath is as fol- 
lows : the members of the court, and the judge 
advocate stand: the person or persons to be 
sworn lift the right hand, ungloved, when the 
judge advocate recites, in an audible voice, 
" Ypu, Col. A. B., Major B. C, Major D. F.,.and 
Captain 6. H., (thus naming, with his rank, each 
member of the court,) do swear that you will 
well and truly try and determine," &c. &c. &c. 
« So help you God." 

The presiding officer then admmisters the oath 
to the judge advocate, who observes the same 
form ; during which time, all the members of the 
court remain standing, and observe the most 
decorous silence and attention. 

It is particularly necessary, that the judge ad- 
vocate should enter in the proceedings, the facts, 
that the prisoner was asked, after the warrant 
for the court had been read, whether he had any 
objection to any member; and, that the court 
and the judge adoocate were duly sworn. In 
reference to this latter part, — 

It was decided in the case of Peter Clark, a 
seaman, that the proceedings were irr^ular and 
void, because it did not appear on record, that 
the judge advocate was sworn according to law. 
'' The maxim is, that which does not appear, 
should be considered as not existing : and as the 
oath to be taken is specifically given in the act 
of congress, and the important duties confided 
to him, may determine the fate of the accused. 
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from the record which he keeps, it is held to be cHAPm 
indispensable."' ^^' 



So also in the case <^ Midshipman Guthrie, it 2^1!^ mi- 
was decided, (June 9, 1840,) for the same reason, ^e, and dad- 
that the omission was fatal.' 

The same oath prescribed to be taken by the 2!^i^J^ 
members of a general oourtrmartial, is likewise 
directed to be taken by the members of a r^- 
mental and garrison court-martial. As there is 
no judge advocate appointed to officiate in the 
two latter, there is no particular oath of secrecy 
required of the recorder, who is always a mem- 
ber of the court, (the junior,) and is therefore 
bound in the same way, respecting silence, as a 
judge advocate would be. 

Whenever several persons are to be tried by cout to be 
the same court, upon different chaiges, the court SI^i^^ 



must be re-sworn at the commencement of each mttaAdki' 
trial, and the record of each case made up sepa- ^^"^ 
rately, and signed by the president and judge 
advocate. 

It is now that the prosecutor, or prisoner, Ap|Ji«tiaifcr 
should state his reasons to the court, if he desire JJ^^ 
the trial to be postponed. Unlike the practice 
of the civil courts, it is necessary that courts- 
martial should be sworn, in order to invest the 
members with a judicial character, and be made 
acquainted with the nature of the suJbject to be 
investigated, in order that they may understand, 
more definitely, the appropriateness of the rea- 
sons for delaying proceedings. 

This motion ought, if possible, to be always wim to be 
made before the arraignment and opening of the 
prosecution; though there may be very good 

> Opimons, p. 1229« * nddn p. 1329. 

17 



vn. 
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causes, arising during the progress of the trial, 
^ to adjourn the court, to allow the requisite time 
necessary to thejparty asking it Such adjourn- 
ment may oftes conduce, essentially, to a better 
developement of the subject undergoing investi- 
. gation ; and as courts-martial must adjourn from 
day to day, it would i^pear altogether proper 
for them to determine, by a sound discretion, 
whether or not, on any particular occasion, a 
longer adjournment would tend to the better 
elucidation of the subject committed to their ex- 
amination.^ 
iv»ci^tf» Application to delay the assembling of the 
UMoout. court, from the absence of, or indisposition of, 
witnesses, or the illness of the party, should,, 
when practicable, be made to the authority di- 
recting the assembling of the court 
To^l^^tbe Application by either party to suspend the 
K^^Ss to proceedings, may be made to the court subse- 
quent to tiie swearing in of the members. The 
reasons assigned may be supported by affidavit, 
and if in reference to the absence of a witness, 
the court must be satisfied that the witness is 
material, and that the applicant cannot have 
substantial justice without A precise period 
of time must be named, and it must also appear 

> Kaval conrt^ martial cannot adjourn fer a longerperiod than from 
day to day. (N. Laws, p. 66.) Such has beenibe interpretatioii 
of the law by naval officers. But it appears to the writer that 
the restriction is limited to the case of absent members only, and 
that therefore, whenever good reasons arise to delay procewfings, 
such as for instance, the absence of a material witness, or the in* 
ness of the prisoner, 6cc*f ten the oonrt might justifiably, and le- 
gally, adjourn over for a reasonable time to meet the emergency 
of the particular case. 



OF THE TRIAL AND ITS INCIDENTS. 131 

that there is a reasonable prospect of obtaining cftAnsE 
the witness within the specified time. ^^' 



If illness cause the absence of a witness, a ^"^^'^^^JIlJ^ 
surgeon may, by his affidaviti.or by viva voce gjjji^^iC 
testimony, state the inability of the witness to 
attend ; what disease ; and the probable time ne- 
cessary to elapse before the witness may be able 
to appear. 

A court-martiai would necessarily be adjourn- oant to ad- 
ed at any period of its proceedings, on satisfac- or 



tory proof by a military medical officer, (or 
M. D. in civil life, where no military medical of- 
ficer is at hand,) that the prisoner is in such a 
state as to render it dangerous for him to attend 
the court 

In case the illness of the prisoner should ap- i^ be diwii- 
pear likely to be protracted to an inconvenient 
space of time, so as to operate to the inconveni- 
ence of the service, the court may be dissolved ; 
and though the trial may have been proceeded 
with, the prisoner would, on recovery, be subject 
to trial by another court-martial. 

In cases where a prosecutor (independent of Prooeedingtwrt 

* \ « to b6 nuiponaod 

the judge advocate) is a party, his inability to ^ •cconnt of 
appear, either from illness or other cause, would 
hardly justify the suspension of the trial, except 
for a very limited period. And the reasons for 
this distinction are, that the prosecution is at the 
suit of the United States, and the judge advo- 
cate can assume all the duties of the prose- 
cutor.' 



1 Tiuf u made ^kb rule in Britidi oonrtv-martialt bat a proa- 
aeiDtfar, odier dian the ngolarly appointed jiid§^ advocate to con- 
dnet the proceedings be&re an anny conrt-martial in our aervioet 
ia tlioiight to be imavdioriaed. (Chap. XV.) 
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cHApm Where delay is asked for on ilia pari of the 
^^ prosecation, upcm the plea of the absence of a 
MHTraSf'to iiu^terial witness, oourts-martial are less readj to 
Jj|2^^^222t£[ gnuit it, than when at the request of the pris- 
oner — and this not only as a principle of conn 
mon justice to afford a greater latitude on the 
side of the defence, but also that the goTemment 
can fix its own time for the trial 
PMtponenMDt But the postponing a trial, or suspending its 
in imcMdingi proceedings, upon the application of either party, 
ngfaf to either is uot however a matter of rij^t ; for in either 
'^^^ case the court may, in its discretion, refuse or 

grant the motion, 
coouei for tbe It is at this stase of the proceedings also, 

priMxier or ^^ * 

AmtcM buna, though it may be allowed at any time, to apply 
for the assistance of counsel. Courts-martial 
always admit counsel for the prisoner ; and all 
military writers admit it to be the custom to al^ 
low a prisoner to have counsel. This privilege 
of the prisoner to have a friend, {armcus cwrim^) 
is of advantage to all — by the assistance render- 
ed to the accused, and to the court, by frequent- 
ly restraining the conduct of the prisoner. 

coumei not ai- The couuscl for the prisoner Camicus cutub) 

lowed to ed' * \ ^ 

dre« the court has a Seat near the prisoner, and instructs him 

Coimniixiicatee ' 

inwridDg. what questions to ask, which are written upon 

slips of paper, and handed by the prisoner to the 
judge advocate. Whatever points may arise in 
the course of the trial, on which remarks or ar- 
guments are deemed necessary by the counsel, 
must be referred to in that way in writing, as 
this person is not permitted at any time to ad- 
dress the court during its proceedings. Courts- 
martial have always been tenacious on this 
point,, and to a certain extent, not permitting the 
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▼n. 



counael to interfere in the proceedingSi by re* 
maiksi or by pleading and aigument, is yery 
wise and necessary. But to manifest this can- SS^SL'S? 
tion and jealonsy to such a degree^ as to prohibit 
the reading of the prisoner's defence at the dose 
of the trial by his connsd, though a military 
fiiend may be allowed ta do sd» seems to have 
no sufficient reason for its support Forinwhat 
way can the court be differently affected by tiie 
reading of a written aigument and statement, 
be it by a military friend or by professional coun- 
ael, since neither language or aigument can be 
otherwise than what such previously prepared 
fsfer contains. Indeed there exists some es- 
pecial reasons for granting leave to the counsel 
to read this paper, inasmuch, as having com- 
posed or written it, he most likdy is the most 
able and best fitted to read it in such a man- 
ner, by accent and emphasis, as to present its 
character, in a true light to the court The only 
objection to be made is, where the counsel has 
introduced improper or intemperate language, or 
given erroneous impressions as to the facts in 
evidence, and in such a case the court or judge 
advocate should stop the reading of it and mark 
the page containing the objectionable part As 
has been observed above, to allow counsel to ad- 
dress, or speak to the court, might be produc- 
tive of inconvenience, but to prevent his reading 
a vmtten defence, couched in proper language, 
seems to be without reason and entirely unne- 
cessary. 

There have been many exceptions to such 
rule, and the practice should be founded upon 
such exceptions. At the trial of Lieut Gol. 
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CHATTBR Bnmty in 1839, the defence was read by his 

^' counsel^ a member of the legal profession— and 

tadi has been done in many other cases. 

Wj»jrt rf«*« It matters not whether the prisoner is to * be 

j~j;jjvf^ tried by a general, a regunental, or a garrison 



ted 



court-martial, as to his right to have the assistr 
ance of counsel. But although the court wiU 
admit this, still it is competent for them to ob> 
ject to the person designated, and this right on 
the part of the court is founded in the experi- 
Where soMien encc of service. It is frequently the case, that 
^or rejected amoDg the soldiers there are some who are 
their comrades, knowii, sighificautly, as lawyers, «ind are apt to 
be very forward and troublesome persons, when 
admitted as counsel for theil"' comrades. Char- 
acters of this description are much more likely 
to be prejudicial, than assisting, to the cause they 
espouse or advocate; and courts-martial there- 
fore have wisely claimed and exercised the 
right of refusing their assent for the appearance 
of such persons. It will hardly ever occur that 
an objection be made to the appearance of a 
suitable friend for the prisoner, and the rule laid 
down above is only established and acted upon 
for the best interests of all the parties before 
the court. 
Amdgnment of The court havinff been sworn in the presence 

pnsoner. * 

of the prisoner, the judge advocate reads the 
charge to the prisoner in open court, whom the 
judge advocate anraigns, by addressing by his 
proper title. or rank, and name. ^^You have 
heard the charge or charges preferred against 
you ; how say you — guilty or not guilty f " 
pieaoftbeprie- The prisoucr may plead guilty,—or uot guilty *, 
but it must be made simply and unqualified, as 
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Bothing exculpatory can at this time be received, cbaptbr 
No special justification can be offered as a plea, ^"' 
as such would be an anticipation of the defence. 
He inay stand mute, that is, refuse to answer ;. 
or answer foreign to the purpose ; or may plead 
in bar of trial. 

The general regulations for the army, in para- EvUeoM to u 
graph 228, say, that ^' In cases of enlisted sol- ^jdMner 
diers, where tiie prisoner pleads gmUy^ and where '"^ 
the punishment of the offence charged is discre- 
tionary^ including a wide range and variety of 
punishment, the court will receive and report in 
its proceedings, any evidence that may be offered 
fn behalf of the prisoner, to illustrate the charac- 
ter and degree of the offence." 

By the above, it is perceived, that the action 
of the court, in such a case, is confined to the 
trial of an enlisted soldier, and that the evidence 
to be considered by them must be offered in be- 
half of die prisoner. 

A regulation formerly existed requiring courts- 
martial, in all cases where the prisoner pleaded 
guilty, to receive evidence, so as to afford a full 
knowledge of the circumstances. This rule was 
made very frequently a question of propriety, 
and particularly where the prisoner, as was 
sometimes the case, objected to the reception of 
any evidence, and claimed the full benefit, as he 
risked the dangers, of his plea. 

It is very evident that cases may arise in 
which it is better for the prisoner, to admit the 
crime as declared, upon the foce of the chaige, 
than to enter into an explanation of the inci- 
dents attending its commission, by evidence. 
The rule, no doubt, was founded upon consid* 
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erations of justice in behalf ofHiie prisoner, and 
to shield him from an undue piudshmenty by 
reason of his'^p!^ which, from his situation, or 
Ignorance, or any other cause, might have been 
prc^ered. While in support of ^e rule, it was 
aigued to be of necessi^ for the informatimi of 
the reviewing o&cer^ to enable him to act vdth 
more certainty upon the sentence adjudged, and 
so far, in fact, to be in favor of the prisoner ; it 
was contended, on the other side, not to be obli- 
gatory by any rule of law, — ^that it was a right 
the prisoner possessed by choosing or preferring 
the plea of guilty, to confine the notice of the 
court to the crime alleged against him, as it ap- 
peared on the face of the chsoge ; and finally, by 
referring to the constitution, aij illustrative of the 
opinion, by which (for treason, the^ highest polit- 
ical crime) a confession in open court is consid- 
ered equivalent to the testimony of two wit- 



Pwctiojof The practice now is, therefore, to warn the 

to warn the prisoucr of thc danger of such a plea, and to ad- 
daoger of such ducc all evidcuce that may tend to mitigate, or 

explain more favorably the conduct of the ac- 
cused. In every instance of this kind, in which 
witnesses are produced, the right of cross-exam- 
ination exists. 
siandiQg mute. A prisoucr may stand mute. The seventieth 

article of war provides, that " whea a prisoner 
arraigned before a general court-martial shall, 
from obstinacy and deliberate design, stand mute, 
or answer ibrdgn to the purpose, the court may 
proceed to trial and judgment as if the prisoner 
had r^ulariy pleaded not guilty." And so, 
should a prisoner, having made objections to 
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the court, whicii were not allowed, refuse to chaprk 
plead, or to o|fer any defence, it would subject ^* 
him to the same pioceduie as C^ugh he stood 
mute ; and the court would proceed in the trial 
and pasis ji 



ftimM fitii$ i( 



In former times, in the Englidi common law m^m^ of 
courts, standing mute brought a terrible penalty 
upon the prisoner, by subjecting him to the 
judgment of peine forte et dure. The manner 
of tiiis punishment was, that the prisoner be 
sent to the prison whence he came, and put in a 
dark lower room, and there be laid naked upon 
the bare ground, upon his back, his legs and 
arms drawn and extended with cords to the 
^our comers of the room, and upon his body laid 
as great a weight of iron as he can bear, and 
more. The first day to have three small pieces 
of barley br^id, without drink ; the second to 
have three draughts of water, of standing water 
next the door of the prison, without bread, and 
this to be his diet till he die.^ 

It certainly seems very extraordinary that any 
person would subject himself to such torture; 
and yet there are cases reported of such deter- 
mination, and the infliction of the punishment — 
and the reasons for thus acting are probably to 
be found in a r^ard to their posterity, as the 
law, at the time, in England, in case of the 
suicide or conviction of the prisoner, forfeited his 
landed property to the crown,* but in case of 
standing mute, it was saved to the heir.* 

By the common law of England, obstinately 
standing mute, upon arraignment for certain spe- 

1 Halif s Hkt. PL Gor. 
• 4 Black. Com., 3S5. Nole. 
18 
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des of offences, was deemed equivalent to con- 
viction, upon virhich judgment followed.^ 

^SSaa^Ooi. ^ prisoner jpmy stand mute by the visitation 

of God, in wtich case, if it he only an inabili^ 
to articulate, the court may proceed as though a 
plea of not guilty had been entered. 

In such cases, in the common lave courts, th^ 
eourt, ex (^fido^ empanel a jury to inquire whe- 
ther he stands mute, ex visitatione Dei. ^' But 
whether judgment <if death (says Blackston^) 
can be given against such a prisoner, who hath 
never pleaded, and can say nothing in arrest of 
judgment, is a point yet undetermined." 

SSeteoftEA ^ prisoner may plead to the jurisdiction of 

«»«• the court. If a soldier was arraigned before a 

court-martial for a civil crime ; or brought before 
an inferior court-martial not having cognizance 
of the offence charged ; or if tiie court-martial 
should not be legally constituted, either as to 
the authority by which it was ordered, or as to 
the number of its members — either of these 
would be a sufficient cause of exception to its 
jurisdiction; and an officer or soldier would 
plead accordingly, when similar causes exist, to 
make the competency of the court doubtful. 

The prisoner may plead speciaUy in bar of 
trial. A special (dea in bar of trial, goes to^the 
merits of the chaige or indictment, and gives a 
reason why the prisoner ought not to answer it 
at all, nor put himself upon his trial for the crime 
alleged. 

gpedaiitefin Special ploas in bar, are of four kinds. 1. A 

former acquittid. 2. A former conviction. 3. A 
former attainder. 4. A pardon.^ Such is the di- 

1 4 Black Com^ 335. > 2 Ibid. 335. 



Flea in bar of 
tifal. 
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vision by the English common law ; the third| or chaptbe 
an attainder, not being appKcable to our country. ^"' 

There are other matters which may be plead- jLfau^oQof^ 
ed in bar of trial ; as for instance, that the crime "Mii^ 
charged has taken place more than two yearS| 
before the issuing of the order for the trial. 
Now, it must be observed, that although this tim i"^r 
plea, under the statute of limitation, when the objectkm. 
made by the prisoner, is decisive, still, it does 
not follow that the court, upon the waiving of 
such plea, or at the request of the prisoner to 
proceed, notwithstanding, in the trial, may exa- 
mine into matters said to have arisen more than 
two years prior to the date of the order, by 
which the court martial was appointed for such 
trial. In reference to this point, the attorney 
general, (July, 1820,) observed : — 

" In looking into the policy of the article of PoUcy of the 
war (88th,) under consideration, I do not think 
that it can be properly r^arded as confined ex- 
clusively to the relief of persons under arrest 
On the contrary, I think that its policy had a 
wider scope ; that the prompt prosecution of of- 
fences was considered as essential to the general 
discipline and moral purity of armies ; that the 
design of the rule was to discourage that ill 
judged lenity, which is so well calculated to des- 
troy the eflSciency of an army, and to prevent 
those inveterate animosities which find their pro- 
per nourishment only in the remembrance and 
prosecution of state offences." 

" The rule, therefore, being bottomed on these 
grounds of public policy, I do not think that it 

1 The period within which ofiences may he tried hy naval 
conrts-martial is not limited. 
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CHAPTBE is competent to any individual to waive it ; or 
^^* that a court-martial can proceed, even at the ap- 



Coiurt>iDartlil 
cumot 
to 
oftnoMof 



tmot procMd piicatioi^f the arrested party, to examine into 
^S^^ offences of more than two years' standing pre- 
AlinMWTNn' Yioug (o the ordcr sunmioning the court, unless 

the prosecutor can show that the party accused,^ 
by reason .<tf absence, or some other manifest 
impedimenty^uid not been amenable to justice 
within the time limited by the rule."^ 
Pi«2^f»nv A former acquittal or conviction pleaded, must 
coDTiction. have reference, to a trial by a court-martial. 

The same acts, as they may offend against the 
rights of private persons, may also violate the 
proprieties of military discipline, and as such, 
may be investigated by both civil and military 
courtfli. This is a principle perfectly well es- 
tablished in the military service, and has been 
acted upon and approved hy the highest authority. 
gm of Cap. In May, 1842, Capt M. T. Howe, of the 2nd 
tun owe. Dragoons, was tried upon a charge for " conduct 

prejudicial to good order and military disci- 
pline," in having beaten, or caused to be beaten, 
in a cruel and inhuman manner, a private of his 
company. Upon arraignment. Captain Howe 
pleaded in bar of trial, that he had been tried 
and acquitted for the said act, upon an indict- 
ment of manslaughter, and the plea was duly 
verified by the production of the record of ac- 
quittal of the civil court But the court-martial 
would not admit the validity of such plea, and 
:|^iroceeded to trial. .Captain Howe was con- 
i«cted upon the charge, and sentenced to be sus- 
pended from rank, pay, and emoluments, for 
twelve calendar mondis. The proceedings and 

iVSf^Sf^ Opudont, p. 280. 
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decision of the court, were approved and con- chaptbr 

firmed.' J^ 

It is also a settled principle, that a couM-mar* cowtMDMtiii 

* * not to fikt Mi> 

tial is not to take notice, es^ officio^ of a previous twe « ofido 
trial ; and this rule was thus expressed in an tad. 
opinion of the aittomey graeral in 1818 * 

" The plea is the privil^^e of thel^isoner, and 
if he does not use it, however th^/act may be, 
the court will take no notice of it, so as to bar 
the trial. The previous trial could only be put 
in issue by a plea from the prisoner ; and in no 
other way could the judgment of the court be 
judicially directed to it" 

There seems to be a idisunderstandine by offi- wimt oontti- 

^ "^ fates % former 

"cers, as to what constitutes a former acquittal or acquittal or 

^ oonTiBtioii. 

conviction. The eighty-eighth article of war 
declares, that, "no officer, non-commissioned 
officer, soldier, or follower of the army, shall be 
tried a second time for the same offence." 

Now it is clear, that the true intent of these 
words, applies only to such persons described, 
who have been legally tried, and have been le- 
gally acquitted or convicted. If the court had 
no right to try such persons, or such offences as 
were charged against them ; or if it was ille- 
gally constituted ; or if its proceedings were 
contrary to law ; or the sentence unauthorized ; 
such illegality vitiates the whole proceedings, 
and the prisoner must be dischaiged. Yet, in 
such a case, the proceedings had, do not consti- 
tute a trial, as they were not l^;a]Iy conducted^ 
and the prisoner may, upon a new charge, b@ 
brought to trial before another court 

1 General Order, No. 34, of 184^ 
s Mr. Wirt. Opinions, |K;;lflr 
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cHAPTBR And SO an arrest, and discharge without trials 
^'* is not a good plea in bar. In the case of Lieu-^ 



SiSJLr*^ tenant Gassoway, who was tried in July, 1819, 

the prisoner oileMd such a plea in bar of triaL 
Mr. Wirt, the attomey general, to whom the 
question was referred, said : ^' the fifth amend- 
ment (of die constitution,) provides that no per- 
son shall be subject, for the same offence, to be 
tiaice put in jeopardy (jflife or limb. But a mere 
arrest, even in cases punishable in life or limb, is 
not considered as constituting this jeopardy. 
The principle is derived to us immediately from 
the common law. It is a maxim of this law^ 
^^ that a man shall not be brought into danger of 
his life more than once for the same offence;" 
but to give the benefit of this maxim, it is ne- 
cessary that he should • have been actually ac- 
quitted^ or convicted on a/ormer trials and the re- 
cord of this fact must be produced." (Opinions, 
page 214.) 
Plea in bar of A plca iu bar, uudor the statute of limitation, 
ffood.^CM of must be good, when a manifest impediment to 
aptain owe. ^^j j^^ ^^^ cxistcd. In the case of Captain- 

Howe, quoted before, there was a plea of this 
kind made ; (the offence was committed on 6th 
December, 1839, and the order for the court 
which assembled to try him, was dated 2nd 
March, 1842 ;) but the court decided, tliat the 
civil courts having taken cognizance of the of- 
fence of Captain Howe, no court-martial could 
assume a jurisdiction of the matters alleged 
against him during the p^oideney of the action 
of the civil court, and ti^at tilerefore a manifest 
impediment did exist to prevent his speedier 
trial. 



OF THE TRIAL AND ITS INCIDENTS. 143 

This principle, upon which the rule is predi* cBArm 
cated, has been confirmed by a formal decision, ^'' 
upon a like question bein^ submitted by the 
navy department to the attorney general^ in 
May, 1839.* 

The opinion then given, was — ^as to the power 
of a court-martial to proceed against an offender, 
whilst^ prosecution is pending against him be- 
fore a court of criminal jurisdiction for the same 
offence. "I can fed no hemtation in saying, 
(says the attorney general,) that until he shall 
be discharged from the prosecution pending be- 
fore the civil tribunal, no court-martial can be 
held upon him. Any such interference would 
' be to place the military above the civil autho- 
rity, which is wholly inadmissible in our govemr 
ment.^^ 

In cases where the time elapsed, between the tim pdMner ii 
commission of the offence and the date of the lin^LtioQ : ^ 
order for trial, exceeds the specified and limited that in^wii* 
time, it is held, that, unless the prisoner urges it 
as an objection, it is not the province of the 
court to inquire into the cause of delay in the 
outset, and before the prosecutor opens the case, 
as such would be to assume the ill^ality of the 
order ; but the court should assume that '^ mani- 
fest impediment" did exist, and leave tlie facts 
to be developed by witnesses in the ordinary 
way. Precedents of this kind, are necessarily, 
very few — ^and the case of Lieutenant Colonel 
Johnston, dted by '^ Hough on CourtsHiiartial,'^ 
at page 469, is rather a confused argument, by 
which the rule seems to have been fixed. How- 
ever, such is proper, as it would hardly be de- 

' HaiL Mr. Qrvaidj* OpimoM, p. 1276. 
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all matter le- 
gally pieaented 
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coious in a court-martial to assume, at the out- 
set of a trial, that the govermnent, or function- 
ary, from whom the order emanated, had acted 
illegally. 

A pardon may be pleaded in bar of trial ; as 
such at once destroys the end and purpose of 
the charge, by remitting that punishment, which 
the prosecution is calculated to inflict^ If the 
pardon is conditional, the condition must, of 
course, be shown to have been performed. 
Thus, if a soldier were charged with desertion, 
he might plead a general pardon by the procla- 
mation of the president, and prove that he had 
fulfilled its conditions.^ 

How far a court may l^;ally decline to in- 
vestigate a charge against an officer or soldier, 
for which the party has been previously ar- 
rested, or punished, and afterwards released, is 
by some considered doubtful. Instances of this 
kind have been approved, as in the case of Cap- 
tain 6. J. Halliday, of the 10th r^ment of foot, 
quoted by Simmons, page 181. I am of opinion 
that a court cannot reject a charge on this 
ground. It may be a sufficient reason for them 
to affix a mitigated, or declare no punishment at 
all ; but when matter, legally cognizable by a 
court-martial, is referred to them for investiga- 
tion by competent authority, they are bound to 
act upon it, and proceed with the trial. 

If a commanding officer, or other, should by 
law be empowered, (as is the case in the navy,) 



it Black. Coim 337. 

^fjhmli a proQlamatioD was made by tbe Freadent, after Uie 
tipii^tioii of tbe Black Hawk War in 1832, wben many aoldiera 
ieierted firom dread of tbe cbolera* 
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to inflict a certain kind and degree of punish- chaptu 
ment for some offences, and this power should ^^' 
be exercised, then as discipline thereby has been 
duly vindicated, there is no doubt, that a plea in 
bar, under like circumstances, would be sus- 
ttained ; and of course the preceding paragraph, 
in which the right of the court to entertain such 
a plea is denied, does not apply ; that is meant 
to refer to cases of mere arbitrary or discretion- 
ary punishment at the mere will of the officer, 
without the recognition of law. 

An arrest of an officer, or the connnement of tim pnvkmi 
a soldier, from which the party has been releas- fioer or MidierZ 
ed, would not therefore be a bar to trial in all md pieaV 
cases, as there might exist, or be discovered, 
very substantial reasons for a prosecution of the 
offence before a court-martial. Yet the imposi- 
tion of an arrest, or other exercise of authority, 
as a mere arbitrary punishment, without an in- 
tention on the part of the superior officer to call 
for a trial, would be a cause of just complaint, 
though it could not intervene as a reason to pre- 
vent a trial, but would very justly be considered 
in the apportionment of punishment. 

The prisoner, on being arraigned, may plead tim priKmer 
to the want of definite specification in the ^tW definite 
charge, as to matter, or to time, where tune is ^0^^'^ 
an essential part of the offence ; or in order to 
fix the identity. The objection urged would ne- 
cessarily be, that the specifications were couched 
in terms too vague, to admit of a pointed or par- 
ticular defence, and that, should another prose- 
cution be urged against liim, he could not coi^^ 
sistently plead that he had be^i previously td&i, 

for the same offence. 

19 
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CHAPTER 
VII. 



l^ien the 
special plea i 
TeuKmable, 
iprooedure of 
<be court 



This objection, however, if the prisoner should 
prefer so to do, might be put off until the de- 
fence, or be made the subject of observation sub- 
sequent to pleading, since the prosecution veould 
in course identify the facts upon virhich the 
charge was based, and therefore save the priso- 
ner from a second trial on charges built on those 
facts. A total want of specification in the charge, 
can undoubtedly be urged as a sufficient reason 
for declining all defence, and would render the 
proceedings nugatory, or harmless to the priso- 
ner, as no sentence, under such circumstances, 
could be maintained. The same technical nicety 
which courts of civil jurisdiction observe in 
criminal cases, is not desirable or necessary in 
the proceedings of a court-martial ; and excep- 
tions made to form or matter, are only admitted 
by them when such appear essential to abstract 
justice. When such objections ought to be 
made by an officer, must depend upon his own 
sense of propriety, and what is due to the vin- 
dication of his reputation ; for it must be sup- 
posed, that in cases where the charge implicates 
the honor of the accused, he would not desire to 
postpone, or avoid a trial, by raising a mere 
technical objection to the form or language of the 
charge. 

If the special plea in bar be reasonable, or 
plausible, though there should exist no precedent 
for the guidance of the court, it is proper that 
the court should hear evidence on the point rais- 
ed ; and if the plea be received as valid, the 
court would adjourn, having committed to the 
record all the facts of their proceedings, and sub- 
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%ut such record to the authority by which the chapter 
court was assembled. ^' 

A plea in abatement may be offered, but as Piea of abate- 
such is merely dilatory, there can no essential 
benefit flow from it for the prisoner, and there- 
fore, when there is ground for such plea, (which 
can very rarely happen,) as for a misnomer, or 
false addition, it is competent for the court to 
permit the error to be amended, upon the decla- 
ration of the party ; ^^ for it is a rule upon all 
pleas of abatement, that he who takes advan- 
tage of a flaw, must, at the same time, show how 
it may be amended."^ 

There is another plea, known in the civil Denmner. 

' ' Courtt-martiai 

courts as a demurrer, which admits the truth of do not admit 

' racbpiea. 

the facts chaiged, but denies the inference as al- 
lied by the charge — ^that is, " the prisoner joins 
issue upon some point of law in the indictment, 
by which he insists that the fact, as stated, is 
not" mutiny, or disobedience of orders, or con- 
duct unbecoming an officer and a gentleman, 
&c. ; this plea need not be made, and a court- 
martial would not admit it, as all the advan- 
tages of it may be taken on a plea of not 
guilty. 
It is not a eood plea in bar of trial, that the Notagoodpiea 

^ * , , , for the priioner 

prisoner has not been furnished with a copy of that he W not 

"*■ , a copy of the 

the charges, or that there is a variance between eharges, or that 
the copy furnished him, and the one upon which anoe, &c. 
he is arraigned. Such objection can only ope- 
rate to delay the proceedings, as the court would, 
undoubtedly, under such circumstances, if the 
difference between the copies of the chaiges was 

1 4 Black. Qam^ 334. 



us 
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CHAPTBR 
VII. 

The oiUioanr 
plea, is not 
guilty. Wit- 
neieet retire 
until called for. 



Proiecntor to 
be firtt eiam- 
ined. 



Penone who 
hear the teeti- 
mony of other 
witnessee are 
not thereby 
made incompe- 
tent. 



material, allow a proper time for the prisoner to 
prepare himself to meet the chai^ges.' 

The ordinary plea offered ii^ ^ not guilty/' 
up(m which the trial . proceeds. The plea behig 
reoorded, the judge advocate calls the first wit- 
ness, and gives notice, that should there be any 
persons present in court who have been sum- 
moned as witnesses, they will retire until called 
for, as it is a rulei that the witnesses of neither 
party can be presimt during the exammation of 
other witnesses. 

In cases where a prosecutoi* is appointed, or 
appears before the court, who is also a witness, 
it is necessary that he should be the first exam- 
ined, though the fact of having been present du- 
ring the delivery of the testimony by others, 
would not preclude him from being called again 
by the court, should circumstances render such 
a course necessary. It is, of course, much bet- 
ter that his examination should be so full as to 
render such procedure uncalled for. It may 
likevrise happen, that a person has heard all the 
evidence given in, and be afterwards cited as a 
witness in the case. This cannot make such 
person incompetent, though, according to circum- 
stances, the chanuiter of the witness, &c., it 
might affect his credibility. It is seldom, how- 
ever, in trials before military courts, that such an 

■ 

^ The 38th Article of the Rnks for the RegnlatioD of the Navy* 
provides for any different matter which may be alleged against 
a prisoner, (tloman, Naval Laws, pp. ^, 60.) 

* The case of a proseettior heing pettaitted to appear, lias been 
prevknidy renoarked Upon as inadmisriblet and the author has^hi- 
sertisd the provision above referred to, and in other places in the 
oouse of this work, in order that ^ distinction, and objectians in 
all such cases, might be more clearly nnderstood. 
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occimrence has place, as the witnesses are gen- chaptii 

erally well known, and are duly notified to at- — 

tend, previous to the meeting of the court 

The judge advocate, or person appointed to jadr advocata 
prosecute, maj, at the opening of the trial, make T^MMTof 
such statement or view of the evidence as he gna^ u 
thinks expedient, being careful, at the same ^^'^'' 
time, that the language employed by him is per- 
fectly respectful to the court, and applicable to 
the chaiges. No insinuation of imputations not 
implied by them, would be becoming; and all 
reproachful words to a prisoner are to be avoided 

This method of opening the trial is not, how- Thb MtM 
ever, customary with courts-martial in the Uni- £ u. s. m- 
ted States army ; but the address is defeired un- meniiy de- 
til the evidence has been rendered and recorded, 
and the defence made. It thus appears in the 
form of a « reply," and embodies the whole subject 

Should the case to be investigated, be render- 
ed difficult by many circumstances and facts 
connected widi its history, the judge advocate 
might find it convenient perhaps, in order that 
the court might better appreciate the testimony 
as it is given in, to make a statement of it be- 
fore the witnesses are introduced ; but in ordi- 
nary cases, such a course is hardly necessary — 
and it is therefore not usually resorted to. 

The witness is sworn by the judge advocate,^ 

1 73id Article of War. The law does not direct by whom the 
oad& diall be admnriwtered ; but the custom of courts-martial has 
fixed the practice^ and the judge advocate does so. Before nayal 
courts-martial the presideiit is required and authorized by the stat? 
uto to swear the witnesses. (37th Art., N. L., p. 65.) Itisaie- 
markable ftct, thai at the trial of Commodore Barron, in 1607, the 
witnesses were sworn by the judge adTocate— of course there waa 
no judicial oath taken, and consequuitly no valid evidence heard ! 
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cHAPTBE and the same fonn of administering the oath is 
^"' observed as was indicated for the swearing in 



5'jSg^"ISS. ^^ *^® members- This form is to be observed, 

with the language prescribed by the article of 



cate 



Of the corpo. War, as a means intended to ensure uniformity 
oath. in the mode of administering the oath, particu- 

larly in regard to military witnesses under the 
articles of war. Where this mode conflicts with 
religious principles or scruples, arising fix>m pe- 
culiar sectarian opinions to which the witness 
may adhere, the ceremony of swearing must be 
performed in the way which the individual, ac- 
cording to his faith, may deem most binding on 
his conscience. Thus a quaker affirms, which 
is provided for by the law. Among the variety 
of christian sects, various modes are observed. 
A protestant holds up the right hand, or kisses 
the book. A catholic is sworn upon the cross, 
which he kisses. And Mahomedan, and Pagan 
nations have their own peculiar ceremonies, 
which are observed as occasion may require in 
the courts of civil judicature. No particular 
form is essential, except /or military witnesses, 
and then the words only are prescribed — ^the 
corporal part of the oath, that is the particular 
action, is left to custom. 

The name, rank, regiment, or corps, or dis- 
tinctive condition of the witness is recorded by 
the judge advocate at length, so that the person 
may by the description be easily identified. 
Ezamiiiatioo of The examination of witnesses is always in 

the presence of every member of the court ; and 
the '^ countenance, looks and gestures of a wit- 
ness," are considered of importance as adding 
to, or taking from the weight of his testimony. 
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The manner of a witness when delivering his chaptbr 
evidence, may certainly in most cases indicate ^^' 
the feeling which animates him, and so far enable 
the court to judge of his fairness or disinterest- 
edness in the matter at issue. 

The testimony is sometimes given in the form TBttimoiij 
of a narrative, but more frequently by interroga- tiTe, or Sj^ 
tion. Narration in many cases is the most na- 
tural and easy method to observe, because cir- 
cumstances and facts are detailed in the order 
of time, and presents to the mind of the hearers 
a consistent statement — ^perhaps, too, the con- 
nected order of its recitation may afford some 
means to judge of its fidelity. Interrogation is 
the more direct and searching means of elicitmg 
evidence, and also the more certain. 

All evidence received is recorded in the order aii evidence b 
in which it is given, and as nearly as may be in ll^lf 1^ 
the very words of the witness. 

This last rule has not always been sufficiently 
attended to, and its importance may be better 
appreciated by a little reflection thereon. 

From the diverse condition of persons who 
are called upon to testify before courts-martial, 
it sometimes is the case that some of them do 
not properly appreciate or understand the true 
import and force of language. Hence it happens 
that terms or even phrases are used by them 
which are in fact interpreted by the court in a 
sense different from that in which the witness 
used them, and this as a necessary consequence, 
leads to error and injustice. But by making a 
record of the precise words used, and not leav- 
ing to the interprotation of the judge advocate, 
to express the meaning of the witness in other 



vu. 
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terms, — and thereby presenting to him and the 
_ court the exa^t^words employed in the order 
o[ their delivery, this danger is greatly obviated 
—not only by calling up some reflection in the 
mind of the witness as to their true significati^k 
or his understanding of them, but by presenting 
frequently in the course of his statement, a con^ 
tradiction in terms. This necessarily leads to 
explanation and a proper application of the te»» 
timony. Should, however, the judge advocate 
use his own language to e3q>ress what he con- 
ceives to be the meaning of the witness, and 
thus preserve consistency in his declarations — 
the particular language employed by the witness 
might escape the memory of the court, and in 
that way tend to the perpetration of error. 
witneMttobe Although the rule is i^ed that no witness 

should be present in court during the examina- 
tion of another witness, yet it may happen that 
from opposing statements by adverse witnesses 
in relation to the same facts, the court may at 
times find it necessary to confront them. This 
of course is an exception which necessity im- 
poses. 
Coon imir ad- lu caso a witucss should be too ill to attend 
i^ ^ a rick the court, the latter may adjourn to the room or 

bedside of the former to receive his evidence. 
No part or number of the court can be del^ated 
to receive such evidence, but the tolude court 
must attend for that purpose. This rule sup- 
poses that the witness to be examined is at the 
place or post wh^re the court loM been ord^edf 
to assemble. 

The seventy-fourth artfde of war, provides 
for the reception of evidence, in cases not cap- 
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ital, by the deposition of witnesses, not in the ouptie 
line or staff of the army. Thiq^ deposition may ^^* 



be made before a justice of the )»eace, provided ^SnTSSi^ 

of tbiaaqr. 



the prosecutor and the person accused are piesr ^ ^^ 



eat at the taking of the same, or are duly no* 
tified thereof 

'' The 74th article of the code, laimj,'] by 
providing under certain restrictions, and in cases 
not capital, that depositions may be taken, negu* 
tives their allowance in other cases ; and the est- 
istence of the provision sufficiently proves that 
without it, such testimony would not be compe- 
tent, even in Uiose minor cases." — [Attorney 
General's opinions, p. 763 — June, 1830.] 

The provision of law above ia confined to 
non-military perscms. Members of the army 
may be compdled to attend the court-martial ; 
but as there is no compulsory process to bring 
other persons as witnesses bdbre a court-nuu^ 
tial, their testimony may be given by deposition 
before a justice of the peace. 

The abs^ice of authority to compel the air MmmOm m 
tendance of witnesses not of the line or staff of compSMrj 
the army, may be considered under many cir- pdSJSboir 
cumstances a very singular defect, and often- 
times highly prejudicial to public interests, as 
well as dangerous to individual reputation. The 
jealousy which exists in relation to the exercise 
of military power, is founded certainly in sub- 
stantial reasons, but where the administration 
of justice by legally oiganised courts is hinder- 
ed by tile force of such sentiment, there nn be 
no doubt (rf* its having an unnecessary and hurt- 
ful influence. Why military persons should be 

debarred of a right and privil^pe, guaranteed to 

20 
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CHAPTBR 



OfajedkniaUe 
to read over the 



all other citizens by the sixth article of the 
amendments to the constitution, is not perceived ; 
and it is very clear that a compulsory method 
of obtaining the testimony of citizens, to be used 
in military trials, might easily be determined 
without wounding any principle of government 
or right of persons. Trials by courts-martial 
involve the highest interest known to society, to 
wit: — ^those of life and honor, and should not 
such be guarded by every reasonable and neces- 
sary means 1 

This is a proper subject for reflection, on the 
part of our legislators, and one of great interest 
to every soldier: and it is hoped that many 
years may not be permitted to pass before suita- 
ble notice shall be taken of it. 

The custom has pnwailed, almost without 
^^^io'^ exception, of reading over the charges to the 
witness previous to commencing his examina- 
tion. A little reflection must present this mode, 
in many cases, as being very objectionable ; and 
that, inasmuch as it presents the particulars, of 
time, place, and words to the notice of the wit- 
ness, it instructs him in the matter to which he 
has been called to testify. The nature of the 
charges, and the character or standing of the 
witness, may very much, at times, determine 
the propriety of this course : and, whereever the 
reading of the charge may have the effect of a 
leading question, it should be omitted. When 
particular words, alleged to have been used by 
a prisoner, have been inserted in the charge, as 
in cases of disrespect, &c. ; such words, upon 
reading the charge to the witness, should be 
omitted, as the prisoner might, with great pro- 
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priety, object to their enunciation. It is^ of chapter 
course, difficult to distinguish cases in which ^^' 
this mode should be observed or omitted. Each 
particular case, and the language of the charge, 
will indicate the best way of proceeding in the 
examination. Questions may be framed in such 
a form as to enable the witness to narrate all 
the circumstances of the case. In the civil 
courts, upon criminal prosecutions, the indict- 
ment is not read over to the witnesses, and 
where no form is prescribed by law, the anal- 
ogy of procedure in the civil, may be safely re- 
ferred to by military courts. The safe rule to Rakfortiieei. 
observe is, that whenever the reading of the witneMM. 
charge does not, as a leading question, instruct 
the witness how to answer, or make known to 
him the essential minute facts of the chai^ge, it 
may be read to him ; and, more particularly so, 
if, under such circumstances, it tends to shorten 
the examination. The preparation of numerous 
written questions is a very tedious proceeding, 
and it probably is one cause why the charge 
has been read to the witness so generally, and 
he requested to state at once all the knowledge 
he may possess of it. It is a convenient method 
iu most cases, but wherever there is a suspicion 
of prejudice, or doubt of credibility, the safest 
mode is to proceed by interrogation. 

Questions are reduced to writing by the party QuertioM n- 
originating them, imd read aloud by the judge tiST^Howdsi- 
advocate, who enters them on the proceedings. ^*^ ^ 
Should an objection be made to a question on 
enunciation, the court is cleared, and a majority 
of voices determines whether it shall be put or 
not. A question having been rejected, is not. 
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cHAPTXE therefore, expunged from the record, of which it 
^^^* makes part, unless by consent of the parties be- 



fore the court, but appears on the record, with 
the decision of the court It sometimes happoos 
that a question when propounded by one of the* 
parties, or a member of the court, appears too. 
objectionable to be read in the hearing of a wit- 
ness ; in such case, it is manifestly the duly of 
the judge advocate to ask to have the court 
cleared, before it is announced, and then state 
the objections to it This is a means of pre- 
venting a witness from being instructed, or led 
in the course of his evidence by improper ques- 
tions, though they are not permitted to be an- 
swered.^ 
Qneitioni h§ A party before the court cannot object to a 
not be o^Mted questiou put by the court, though he may to a 
pwty. question put by a member of it, before the col- 

lective opinion of the court has been expressed 
in relation to it All questions originating with 
members, and which have been received, are re- 
corded 2A ^^hy the court^^ but when made the 
subject of discussion, and rejection, they are 
entered upon the record as ^^ by a member J^ 
The reception of a question by the court, origi- 
nating with an individual member, makes it a 
question by the court; but where rejected, in 

1 The form observed before nayal courts is to hand the question 
to the president for examination. This practice seems to be drawn 
entirely firom the practice of English naval courts, where the 
preddent enjoys and ezercisea powers and rights aol oonoeded in 
the United States service. There is no legal or necessary cansci 
for the observance of such procedure, and as it tends to lengthen 
the trial, and to make wearisome and tedions the proceedings of 
the oout, without indeed fnlfiDing any beneficial porpose* it is 
betm that it he discontinn^ 
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order to save a contradictioa in the record, it is cbaftsb 
necessarily written down saby a member. ^^' 



When a witness is sworn, the party who calls JJb^TJS^ 
him commences the examinationy which is styled ^g|h»^ ^ 
the examination in chief; that being finished, the ^|>^f^<^ ^ 
opposite party asks what questions he may deem 
necessary, and this latter interrogation is called 
the cross-examination. ikT 

A re-examinadcm of tiie witness, by the first 
party, follows the cross-examination, upon such 
points as the latter may have touched on, and 
then the court put such questions as they may 
deem requisite, to elicit the whole truth, calling 
for explanation of previous portions of the testi- 
mony, or requiring a fuller statement of circum- 
stances or fitcts, which had been but slightly 
referred to. A court-martial has certainly the 
right to put questions to a witness at any stage 
of the examination, but such a course has many 
inconveniences, and firequently confuses the pro- 
ceedings ; it perplexes the mind of the party, 
and may, to some d^ree, derange his pre-con- 
ceived order of examination. It is much better, lyijM to fb- 

, Ifdi their emn^ 

therefore, that the examination by the parties ifti^n beftm 

.'A ^ court pnli 

should be completed before the court make any any qnenionB. 
interrogation ; and thus it frequently occurs, that 
the necessity of asking any questions is obviated 
by the first examinations. Members of courts- 
martial should bear in mind, that though the 
course and method of the examination by the 
parties may appear defective and prolix, and, 
therefore, fatiguing, yet that every person has 
a particular mode in view, and is proceeding to 
r^ults, which, to those who merely listen, may 
not, at the time, seem to have any connection 
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cBAPTBK with the means ; and that nothing can hare a 
^"* more depressing effect upon the mind of the 



party, or give rise to more painful and embar- 
rassing feelings, than the abrupt interruption of 
his plan, by any manifestations of impatience on 
the part of the court 
ETidencetobe The examination of a witness bein^ com- 

NM over to ^ 

witiMM. pleted, his evidence, if deemed necessary by the 

court, or if desired by him, is read over previous 
to his leaving, to give him the opportunity of 
correcting any errors therein. Accordingly, any 
remark or explanation, with such a view, is en- 

^UtolS!tioTo7 *®^d ^" ^^ proceedings; but no erasure or 
^record ai- obliteration of what has been previously stated 

can be made, as it is a matter of propriety and 
necessity that the reviewing officer should have 
presented to his notice every item of the pro- 
ceedings, and to enable him to judge of every 
thing which has been done by^the court, or 
which may be made the subject of remark by 
the parties. 

All matters which have once been presented 
to the court, as a part of the statements of a 
witness, must have, or may have some opera- 
tion on the minds of the members, though such 
matter may have been subsequently amended, 
or explained ; it is but just, therefore, that the 
same should be presented to the observation of 
the revising authority. Immaterial matter, which 
has been offered by inadvertence, might be, the 
parties not objecting, expunged from the record ; 
but courts-martial should be cautious in allow- 
ing this, as objections, or questions thereon, 
might, at a subsequent period to the dissolution 
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of the court, be raised, and be productive of ill chaptee 
consequences. ^* 



Should either party perceive, after having Qw«*»«byft 
concluded his case, that a material question had ^'^'^'^^i^^^ 
been omitted, he submits it to the court, who {« eowa^ied 
will always allow it to be put This is condu- 
cive to the ends of justice, as well as satisfac- 
tory to the individual asking it, and is believed 
to be perfectly in accordance with the rule ob- 
served in the civil courts. 

Reading over the testimony of a witness pre- TNtimonT of 
vious to his leaving the court, and after he has be read during 
finished his statement, is a very useful rule, and ^ JT 
often may prevent a subsequent perplexing ex- 
planation. But the testimony of a witness should 
not be read to him during, or protons to his 
cross-examination : such a course might defeat 
the very ends and purposes of a cross-examina- 
tion. 

The opposing party to the one calling a wit- oppodte party 
ness, has the right of cross-examination : and so, «mu^ 
should the prisoner, having cross-examined a 
witness, and subsequently call the same back to 
be examined for the defence, it would be held to 
be an examination in chief, and the right of 
cross-examining the witness could be claimed by 
the prosecutor. 

The witnesses called by the prosecutor having Th© proMcutor 
been examined, and all the evidence to substan- m^%f ^ 
tiate the charges submitted to the court, the ^^^ h^ 
prisoner enters upon his defence. Should it be ^•»»<*- 
necessary for preparation, the court, at the re- court may 
quest of the prisoner, would grant time to ena- ST^iiSSr.** 
ble him to proceed with more certainty or pre- 
cision. 
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cHAFnoBt It must be distinctly understood, and observed 
"^^ in the conduct of all military trials, that the 



p» pnMOMor prosecutor mu8t| during the prosecution, and be- 

befora ^^^ ^^^ ^ prisoner comes on his defence, produce 
b^tiiii hii all the evidence he has to support the charge. 
After the prosecution has been closed, which 
must be announced and entered upon the record, 
no further proof in support of any alleged spe- 
cific fact in the charge can be received. 

The adherence to this rule is not only neces- 
aary, to preserve a congruous method in the de- 
velopement of the proof for the prosecution, but 
also to guard against any advantage being taken 
of the prisoner, after the method and means of 
his defence have been revealed. 

widMHM for WitneHS for the defence are examined in the 

same order, as those presented on the part of 
the prosecution. The prosecutor cross-examines, 
and the prisoner re-examines to the same extent 
allowed to the prosecutor. 

PriMiier*! td- The examination of v^tnesses being dosed, 

«wt the prisoner takes this time to address the court, 

when, by argument and statement of the facts 
as shovm in the evidence, he presents to the 
court every consideration which may tend to 
weaken the force of the prosecution. The great- 
est liberty, consistent with a strict propriety, es- 
pecially in regard to third persons not before the 
court, is at all times allowed a prisoner : and he 
therefore may impeach, by evidence, the charac^ 
ter of witnesses brought against him, and remark 
on their testimony, and the motives by which 
they and the prosecutor appear to have been ac- 
tuated. 
Yet in the indulgence of such a course, it must 
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be remembered, that coarse and insulting Ian- ceaftbs 
guage cannot be tolerated The most vigorous ^^' 



defence is not at all incompatible with refine- |^|||!J^^ », 
ment of language and propriety of demeanor ; ^^£2^ ^ 



and an accused person should be well assured, JJJJJ o?^ 
that so far from helping his cause, that coarse ^"^ 
epithets and vulgar imputations, will most assu- 
redly operate to his disadvantage. The court 
itself would, too, feel bound to interfere and 
check a prisoner, who should thus foiget what 
was due to himself and others, and state to him, 
if necessary, that the course he was pursuing 
would not weigh with them, or operate in his 
favor. 

Should either party, in the course of their ex- New mtau 
amination of the witnesses, or by bringing for- ^bj cwMba 
ward new ones for that purpose, introduce new **^* 
matter, the opposite one has the right of calling 
other witnesses to rebut such new matter. A 
prosecutor cannot be allowed to bring forward 
evidence to rebut what has been elicited by his 
own cross-examination, but must be confined to 
new matter introduced by the prisoner, and sup- 
ported by the examination in chief of the pris- 
oner. 

The address of the prisoner, prepared subse- priMm6r*t ad- 
quent to the reception of all the testimony, is jZ 
read by the prisoner, or if any cause should 
prevent his so doing, it may be, at the request 
of the prisoner, read by his counsel, the judge 
advocate, or a military friend. 

The restrictions against professional counsel 
in this respect, is not, in the army of the United 
States, urged so tenaciously, as seems to be the 
case in trials before courts-martial in the British 

21 
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CBAFTER 
VII. 



Jndn AdTO- 
cftte^t light to 
reply. 



"When the prot- 
ecutor is al- 
lowed to exam- 
ine other wil- 
neaioe tonching 
mew matter. 



army ; and in point of propriety, the indulgence 
granted to prisoners, on this part of their trial| 
may be said to be supported by good sense. 
La^^ers, technically as such, are not recognized 
by^cburts-martial, though permitted to appear as 
a friend, to assist the prisoner with advice in the 
conduct of his defence ; and therefore it is, that 
interruptions by nice distinctions or pleadings, 
orally, are not permitted. Such pleadings, too, 
would be entirely out of place, and tend to no 
good result, but on the contrary would embar- 
rass by delays the business of the court. These 
objections, which are substantial, when applied 
to the business of the trial merely, ought not to 
have any weight, in considering the propriety of 
permitting the counsel to read the address — ^as 
it is very certain that such privilege cannot be 
urged as precedent to procure other indulgence, 
nor affect in any way, prejudical to the service, 
the proceedings of the court. 

The judge advocate, or the prosecutor, can al- 
ways claim the right of replying to the defence 
of the prisoner, and the court will generally 
grant a reasonable time for the preparation of it 
When the reply has been read the trial is closed. 
Should the prisoner have examined witnesses to 
matter not touched upon in the course of the 
prosecution; or should he have reflected upon 
the credibility of the prosecutor's evidence, the 
prosecutor is allowed to examine witnesses to 
the new matter, and for the re-establishment of 
the character of his witnesses ; and the court 
will be particular to confine him, in his further 
examination, to the new matter introduced, as 
he cannot be allowed to examine on any points. 
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which in their nature he might have foreseen chaptbs 
previous to the defence of the prisoner. ^^' 



What is new matter must be judged of by 3S*fJ « new 
the court, and the facts of the testimony will 
enable them to judge correctly. For instance a 
prisoner might allege and produce evidence to 
show that he was compelled to do a certain act 
by others, or that he omitted the performance of 
some duty from unavoidable accident or severe 
disease. This defence, as it could not have 
been foreseen by the prosecutor, or at least it 
ought not to be assumed, that he might have 
anticipated it, would admit of the examination 
of witnesses to counteract it, or the production 
of other legal evidence, as might be necessary. 

Gross-examination of such new witnesses, ac- crow^nmma- 
cording to the extent of the examination in ^to«M!?\e. 
chief, is permitted to the prisoner, to whom, 1^^'^'' 
when witnesses are intmduced in the reply, a 
rejoinder is allowed ; but he is not permitted to 
call other witnesses, except to fortify the char- 
acter or credit of such of his witnesses, as may 
have been impeached by the prosecutor in his 
reply. To an extent, determined by the argu- 
ments of the prisoner in his rejoinder, is the 
prosecutor allowed a second reply — which is 
called a sur-rejoinder. 

But these various addresses to the court, are g^^^ ^drcMiai 
very seldom called for, and are quite unusual ; "^^^" °^•• 
though cases may occur in which the parties 
deem it advantageous to claim and exercise the 
right 

Pleas in bar of judgment are seldom or ever wea in bw 
made — ^all such matter would be embodied in "^J^^^^"*®**- 
the defence. The pleas and excuses which 
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CHAPTER protect the committer of f, forbidden act from 
^'^ punishment, we confined to the want of, or the 



defect of, will. 
Lumtia. Mk- Lunatics are not criminally chargeable fear 
chance,' kno- their acts, wfajje laboring under such incapacity* 
uke in point of So misfortuuc, or chance, and ignorance in some 

law no defence. ^, % i» % . ^ 

cases, may excuse the unlawful act of a man. 
But a mistake as to a point of Ww, is no sort of 
defence. And ignorance of the ipilitary kiw, or 
the rules and regulations, which it is the duty 
of military men to be acquainted with, is not ad- 
missible as an excuse for the ncNDHobservance of 
them. 
Ignorance, The ignoraucc which is spoken of above bb 

cuse. being at times an excuse for the act, is a defect 

of the will— as where a man intending to do a 
lawful act, does that which is unlawful, as for 
instance, where one intending to kill a robber or 
house-breaker, kills an innocent person — such 
an act would not be criminal. 
Compulsion, or Auothcr plea, and which is one of importance 
ceseity. to be uudcrstood, as it may frequently in mili- 

tary trials be brought in question, is that of com- 
pulsion or inevitable necessity. " These are a 
constraint upon the will, whereby a man is 
urged to do that which his judgment disap- 
proves ; and which it is presumed his will (if 
lefl to itself) would reject. As punishments, 
therefore, are only inflicted for the abuse of that 
free will, whiich God has given to man, it is 
highly just and equitable that a man should be 
excused for those acts which are done through 
unavoidable force aad compulsion."^ 
Tjd^ plea, when founded upon the obligation 

I 4 Kaek. Com., 26. 
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of subjection to military authority may present chapter 
very difficult points tb determine ; for it is a nice ^"* 



question still, of how far a soldier may plead ^JS^ ^ 
justification for an act done by the order of a Jj^ "" 
superior officer, which order may prove to be il- 
l^al; or be excusable for hesitating to yield 
obedience to such order, upon the presumption, 
that it is contrary to law. These questions, 
however, when presented to courts-martial, are 
to be considered in relation to military discipline, 
and not always referred to as a consideration of 
personal rights; and therefore, courts-martial 
Would probably extend the principle of excul- 
pation under the plea. Hesitancy in the ex- HMituier-. 
ecution of a militaiy order is clearly, under most Jj^!?**™* "^^ 
circumstances, a serious offence, and would sub- 
ject one to severe penalties; but actual dis- 
obedience is a crime which the law has stigma- 
tized as of tiie highest degree, and against which 
denounced the extreme punishment of death; 
and accordingly, an offence of this nature, from 
the great danger which might result from it, 
would be very nicely scrutinized by courts-mar- 
tial ere a justification would be admitted upon 
the ground that there was no lawful authority 
for the command given. 

The principle of conduct is, that illegal orders m^ o^en 
are not obligatory.* This must appear as a con- ™* oWigatory. 
sequence to the purposes of military service, 
and lliat all orders are given in furtherance of 
the objects contemplated by the laws, creating 
and governing the military establishment iBut 
tlie difficulty oJT distinguishing, at times, whether SSSShtoK 
an order is ill^d or otherwise, and the degree Jj^)"*"**^ 

^ 9t}i Article of War. 
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CHAPTER 
VII. 



Comimlfion by 
menaoea--lear 
of death. 



of ill^;ality which characterizes it, must make 
a decision on this subject always doubtful and 
dangerous, when a refusal to act is to follow it 
To disobey an unlawful command of a superior 
is undoubtedly layirful ; but this must be under- 
stood, for its true and practical intent, to be 
limited to such orders as are plainly and pal- 
pably in violation of the well known customs of 
the army or the laws of the country, and not in 
cases in which the question of legality is merely 
doubtful or undecided. In every case then in 
which an order is not clearly in derogation of 
some right or obligation created by law, the 
commands of a superior must meet with unhesi- 
tating ^(^ instant obedience. The necessity of 
military obedience is so apparent, that in cases 
in which the question of right might be brought 
for adjudication before the ordinary courts of 
law, it cannot be supposed that the latter would 
hold a soldier very strictly responsible for an act 
resulting from obedience to an order which was 
" not in itself so glaringly opposed to all law, as 
to be apparent without reflection or considers- 



m 



tion. 

The particular cases, in which disobedience 
may be justified on the plea of unlawfulness of 
command, is of difficult ascertainment, and must 
be considered and judged of in connection with 
the necessity of military obedience. 

There is also a species of compulsion or ne- 
cessity which arises from " threats or menaces, 
and which induce a fear of death, or other bo- 
dily harm, and which take away, for that rea- 
son, the guilt of many crimes and misdemean- 

1 Simmons on Connv-Martial, 207. 
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ors."^ This sort of compulsion may be pleaded chaftke 
in cases of mutiny and rebellion by soldiers ; ^' 
but it must be understood that the fear which 
induces to such acts, must be just and well 
grounded, and not proceed from a too easily 
alarmed imagination; and this force and fear 
must continue too, all the time the party re- 
mains with the mutineers. The cases showing 
the degree of compulsion which may excuse 
criminal acts, cannot of course be defined, but 
the law is certain in its principle of judgment, 
and while a strict regard from motives of policy 
and necessity is expected from the soldier to 
military commands, it sets a limit to that ob- 
servance of them, which runs into the extremes 
of a blind obedience, to the great peril of the in- 
dividual, and the state.' 

1 4 Black. Com., 29* 

< Captain Hough, at p. 364, gives a case in illiiatration of this 
subject, which is also quoted by Captain Simmons, at p. 209, as 
foDows : — ^ In 1813 a sergeant (a German) of H. M. 60th regi- 
ment of foot* who had originally deserted from the Frendi, en- 
tered (luU regiment by a voluntary enlistment. On the advance 
of the army, under the Duke of Wellington, into Spain, he was 
tsken prisoner by the French. To save his Z(/e, forfeited by the 
act of desertion^ he entered into the corps des itrangers, set apart 
in the French service for such men, as an inducement to them to 
return to it. At the battle of Vittoria, he was again taken pris- 
oner by the English, and a general court-martial was ordered to 
try him for desertion. The first sentence acquitted him of the act 
of desertiont there being the powerful inducement to the act, that 
of saving his life ; but the sentence was revised, and it is stated 
that on revision, he was sentenced to sufier deaths and was sfter- 
wards shot in the presence of that division of the army to which 
he belonged. I also understand that it was intimated to the above 
eouxt that the excuse pleaded by the prisoner was inadmissible, 
as be should have preferred death rather than to have entered the 
service of the enemy.*' 

In the above case there seems to be some confnsioii in the state- 
ment of the facts. If the priscmer was tried for desertion, it is 
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DmnkftiiiieM 
not oooaidered 



CHAPTER Among the decided and indisputable pleas of 
^^' excuse, is that of insanity ; which, of course, by 
rendering the unfortunate person irresponsible, 
remits all punishment But if the lunatic has 
intervals of reason, sufficient to permit him to 
distinguish the moral bearing of his actioi», and 
such powers of intellect as to enable him to re- 
strain his passions, by which he was excited to 
crime, he must be held to answer for his beha- 
viour during such intervals. 

Drunkenness, or intoxication, is a species of 
bjr the law M maduess ; but as it is produced by the voluntary 
act of the person, it cannot be held to excuse 
crimiiial acts. Indeed, the law, strictly speak- 
ing, considers it rather as an aggravation of the 
oiience. The necessity of considering intoxica- 
tion as no excuse, arises from the ease with 
which such condition may be assumed or feigned, 
and not to permit one crime to be pleaded as a 
privilege or justification for another. 

Thus it is seen, that according to the princi* 
pies of l^;al judgment, no palliation of an ol^ 
fence is admitted on account of intoxication ; 
and yet, from the habits of soldiers, and the 
character of offences most frequently perpe- 

dear that the plea of the fear of death had induced him to enter 
or reenter the French service, was no excuse for the act, and the 
finding and sentence of the court were legal ; but if the prisoner 
was arraigned for entering the enemy's service, considered (con- 
•tmctively) as an act of desertion, it is manifest that his plea 
ought to have been received, for his conduct in that particular had, 
beoi induced pro timart mortUt and he was therefiire excusable. 

During the war of 1812, many of oar seamen were similarly 
situated by impressment in the British navy — ^wluch, if to serve 
there against their country, had been a crime by the laws of die 
land, making them amenable to trial and punishment, would have 
been a legal justification. 



Eieepdam. 



OF THE TRIAL AND ITS INCID1SNT0. 169 

^ted by them, it is difficulty not to coonder 



such maxims as opposed to humane leason. ^"* 
Where th^re is no certain, or apparent pradis* 
position to epimnit the offence chfiiged agaiait 
A prison^, and where its enonnity is not such 
«s to shock the sentiment of humanity^ cpuitip 
martial do at times consider this excuse as bay- 
ing some right to conttderation ; though it must be 
remembered, that it is only received in extenua- 
tion, (if at all,.) of the dndaller and l^tar off^iees. 

Voluntary drunkenness is a Yiee, which bringi cvibardrank- 
in its train countless evils. In military life, at SZfmSi 
in the civil walks of society, crime follows its 
footsteps, and introduces disorder and inlsub- 
ordination, which require all the severity of law 
to check or suj^ress. There are, iniked, few 
offences in the army, in any degree aggravated, 
which do not proceed from the indulgence of 
this vice; and expences and inefficiency are 
thereby entailed upon military commands, to the 
great detziment of the public service. 

It is gratifying to know, however, that a happy sMtt of dw 
change in regard to this habit, has been gradu- ^tojjma 
ally making way among the private soldiery, ^1^^ 
within a few years past, and it is hoped, that 
suffici^it inducement may be offered to stimu- 
late the weak against the approaches of so 
dreadful an enemy, and reclaim the fallen fiom 
its fearful dominion. 

If the healthful example, offered by the offi- Haidtiiftii a- 
cers of the army, to the men SBl]ject to their njn^ 
control, may bCi in relation to this subject, 
deemed a means of preventii^ the introduction 
of and indulgence in tiie vice spoken ^ ihmfe 
is tiien, from this cause, much to rely upon. 

22 



170 OF THB TRIAL AND IT8 INCIDENTS. 

cBAPTsm The severe judgments which courts-martial are 
^^* disposed to pronounce upon delinquencies of 
this nature in the case of commissioned officers^ 
have restrained young men from excess, and 
preserved them from the moral impurity of such 
offences. But this is not the only influence 
which has been active for their preservation. 
A high intelligence, a fixed standard of morals, 
derived from and impressed by the judicious 
cultivation of their faculties during the proba- 
tionary term of study at the military school at 
West Point, exert a paramount power over 
them for the conservation of all the proprieties 
which should attach to their condition in life as 
citizens and soldiers, 
mimpovtanoe It is, emphatically, to the military academy, 
of dM military since the period when it attained sufficient vigor 

of administration and means of instruction, to 
supply the annual vacancies in the several regi- 
ments and corps of the army, that the high qual- 
ities in morals and in mind, which have distin- 
guished the body of military officers must be 
ascribed. 

With benefits flowing from an institution of 
learning, not only estimable in the profession for 
which its pupils are trained, but eminently ad- 
vantageous to the community at large, by the 
diffusion of scientific knowledge so important in 
the practical labors of our country, it is remark- 
able that such vehement opposition as has at 
times, been manifested to its continuance, should 
have been made. Yet political proscription 
and individual resentments have been enabled, 
by specious, though unsubstantial imputations 

1 Since tbe year 1816. 
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against the integrity of its govenunent, to agitate 
the question of its abolition, and which required . 
all the firmness and intelligence of disinterest- 
ed and patriotic legislators to resist and over- 
comel 



court* 
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CHAPTER Vm. 



nifDINQ. 

Yin. Thb charge having been inyestigated by the 

^^^i^^^i^ production and examination of all the evidence, 

which the parties have deemed necessary, it is 
now the business of the court to decide upor 
the question of guilt 
Evaiy tikfft- ^^ ^ ucccssary , however, before proceeding to 
dSmtobtiB- ^^ stage of the trial, that each and every alle- 
gation made against the prisoner should be fuUy 
inquired into ; and this too entirely without re- 
ference to the proof of any one item, which 
might even caU for the uttermost sentence 
which a cx)urt^martial can award, either against 
the life, or the commission of the offender : — 
and, so too, must a distinct judgment be pro- 
nounced upon every specification adduced in 
support of the chaige. 

It is not, therefore, sufficient that, upon the 
finding of guilt of the more aggravated portions 
of the accusation, the court should rest satisfied 
with such proof, and omit further investigation 
of the remaining portions, but will continue its 
inquiries until die whole of the accusatory mat- 
ter has been sifted. This is apparent, if it is 
considered that courts-martial in their judgments 
sometimes commit errors, in regard to evidence 
or the just consideration of the offence, techni*^ 
cally considered, under the specification of facts,^ 
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and, therefore, an omissicm on their part to fully chafrr 
exjamine and decide upon the entire charge, or ^^* 
chaigesy and specifications, would he productive 
of delays, and hindrances to the service, as well 
as, in many cases, he highly prejudicial to the 
party tried^ as tending to prevent a declaration 
of his innocence of the offei\ces imputed, and 
thus freeing him from the censure and partial 
judgments of the public. 

Every member should fuUy satisfy himself of ^v^vn- 
the extent and value of the testimony on record ; £?«!&» or^ 
and, for this purpose, a fair copy of the proceed- "^ 
ings is laid upon the table, or read over by the 
judge advocate, for the convenience of reference, 
and to make certain, while the subject or partic- 
ulars of the evidence is still fresh in the minds of 
the members, that such copy is a faithful tran- 
script of the same. This is of importance where 
the case is intricate, or the testimony volmni- 
nous ; and it is also a very useful practice for the 
judge advocate, in such cases, to prepare an in-* 
dex, or short notes of the evidence, in order that 
reference to the record may be made more easy. 

It is hardly necessary to observe, that the de- GahmMMintha 
liberations of the court for the object of final de- q^S^**"^ **" 
cision, should be characterized by perfect calm- 
ness of manner and conversation ; and that each 
member should endeavor to dispossess his mind 
of any prepossessions or prejudices which may 
lurk therein, so as to approach the question 
about to be submitted for his determination,, 
with perfect indifference or impartiality. 

Patienoe of labor in the investigation^ and 
caiiiion of deliberation in the comparison and 
weighing of mcmnstances, are essential qualities 
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▼in. 



Conrt my re- 
call witaeawt. 



Ditemaion re- 
eommendcd. 



in the character of a judge, — ^as important in the 
search for truth, as int^rity of heart for the de* 
claration of it High and responsible is such a 
positioUi and the due appreciation of it^ while it 
evinces a vital honesty in the bosom of the indi- 
vidual, is the only sure guaranty fbr the becom- 
ing administration.of justice. 

It is perfectly competent for the court, at this 
period of their proceedings, to call back a wit- 
ness for the purpose of asking any particular 
question thought necessary; but the parties 
must be present during such further examina- 
tion. Indeed, before the finding, the court can 
recall a witness at any time. 

As has been observed above, it is necessary 
for courts-martial to exhaust the whole charges 
which come before them, by expressly convict- 
ing or acquitting the prisoner upon each allega- 
tion made against him ; and it often happens 
that there is a great contrariety of opinion as 
regards the application of the evidence to the 
several points, and the degree of culpability of 
which the prisoner is to be found guilty. Grow- 
ing out of this cause, although it has been ob- 
jected to by some, yet it is considered a good 
practice for the members to indulge in a candid 
conversation upon the true meaning, or import, 
of the evidence recorded, and thus enable every 
member to hear and understand the arguments, 
in favor of, or against giving it weight in their 
decision. This course is considered of great 
propriety, and affords an opportunity of correct- 
ing, by the reasoning or observation of the ex- 
perienced members, any hasty or erroneous opin- 
ions which may have been formed by the young- 
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er part of the court. It certainly should not be chaptir 
considered as dictating to, or improperly influ- ^'°' 
encing one portion of the members by the opin- 
ions of the other ; nor, when the l^gal rule, tiiat 
the younger members shall vote first is consid- 
ered, should it be supposed that the purpose of 
the rule is destroyed by such conversation ; be- 
cause, in the development of the views of the 
individual members, the power of truth and 
reason must be supposed to operate equally 
upon all. Indeed, from the nature of the de- 
liberation under consideration, there must be, to 
some extent, an interchange of opinion, by refer- 
ence to one another for the ascertainment and 
correction of specific facts ; and the prescription 
of the law, by which the vote of the junior 
member is directed to be first taken, can hardly 
be supposed to have been intended to shut out 
all the aids of open discussion, and to compel 
the members to seek their opinions under the 
veil of mute reflection. 

Mr. Tytler, in his essay on military law, ex- onfaioni of 
presses himself in one part of his work to tlie "^^^ytier. 
same effect. " Where there are," says he, " dis- 
tinct and separate charges or articles of accusa- 
tion, the president and members of the court 
reason and deliberate separately on each charge ; 
candidly discussing in a free and open conversa- 
tion, the import of the evidence, and allowing its 
full weight to every argument or presumption in 
favor of the prisoner."* 

In another part of the same work,* when 
speaking of the advantages of the mode of trial 
by court-martial, the writer says, '' In the sen- 

1 Page 163. > Page 80. 
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CHAPTER tences of courts-martial, no concession of the 
^'* right of private judgment is necessary. All the 



«f Uks opinioni. 



members of the court have their unbiassed judi'- 
cative power; and even the influence of opinion 
is guarded against as far as possible^ by the. 
order in which the opinions and votes of the 
members are given: the youngest member of 
the court being required to give his opinion first, 
and the rest following in progressive seniority 
up to the president, who votes last" 

This lattOT view is somewhat inconsistent. 

with the previous one quoted, and might tend 

to conAise and make unsettled the practice of 

courts-martial on this point But tbe opinions 

of other writers advocate the practice recom- 

Praiviety of mended — ^and Major (now General) Vans Ken- 

^^thfvZi nedy decidedly approves of it in his remarks on 

Kmuwdy. courts-martial. In treating this portion of his 

subject, he says — "Did, indeed, 'the president 
and members of the court (as recommended by 
Ty tier) reason and deliberate separately on each 
charge, candidly discussing in a fi'ee and open 
conversation the import of the evidence, and al- 
lowing its full weight to every ailment or pre- 
sumption in favor of the prisoner,' it would con- 
tribute greatly both to the unanimity and correct- 
ness of the verdict. But courts-martial are 
averse to such discussions, as they think that 
they must tend- to bias and influence the opinr 
ions of the members, and thus render their votes 
not the conscientious dictates of their own judg- 
ments. This, however, is refining too much, and 
so far from there being any impropriety in such 
discussions, they woiQd on the contrary, ma- 
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terially assist in the due administration of jus- cbaptse 



The court having had sufficient time for a re- f^^ 
examination of the evidence, if necessary, and ^^^^"^^^ 
for deliberatioUi the president, having ascertain* tSS^ toimi 
ed that every member is ready to give his opin- 
ion, signifies to the judge advocate to proceed. 
The latter then reads in consecutive order the 
specifications to each charge, and addresses each 
memb», beginning with the youngest,' ^' From 
the evidence in the matter now before you, how 
«ay you of the specification, or charge — ^is the 
prisoner guilty or not guilty ?" The vote upon 
each specification of the charge having been 
given and recorded, the opinion upon the chaige 
is then given — ^and so on in succession for all the 
specifications and charges, which have been the 
subject of investigation. 

As the vote of each member is given, the Jud^ •dToc«te< 
judge advocate makes a minute of the same, S every imb- 
which should be carefully retained and kept by miLute of^^ 
him, to meet the possible contingency of pro- """^ 
ceedings in the common law courts, touching the 
l^ality of the acts of the court-martial. I know 
that this is frequently objected to by members 
of courts-martial, upon the ground that it puts 
at hassard to some extent the disclosure of their 
opinions. This, as a mere fact, is undoubtedly 
true ; but as there is a provision of law for the 
revelation of the << vote or opinion of any parti- 
cular member of the court-martial," embodied 
in the oath, there seems a necessity, at least a 
propriety, for certainty, and consequent safety of 
other members of the court, that the written 

iPageUe. * Article c£ War, 72. 

23 
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opinion of the members, as delivered at the time 
. of trial, fiihould be preserved. For what pur- 
pose then was that provision introduced, if it 
were not for the exoneration of the individuals 
composing the court, who did not vote in accord- 
ance with the judgment of the court ; or how 
could such facts be ascertained from the vague 
and uncertain recollections of men after, a con- 
siderable lapse of time, influenced, too, as might 
be the case, by a powerful interest to keep them 
secret ? No — ^the judge advocate is the proper 
depository of such secrets, and the written notes, 
made at the time, the only sure defence against 
uncertainty and error. 

The majority of voices determines the convic- 
tion or acquittal of the prisoner, except in such 
cases, as where (upon conviction) the law ab- 
solutely, and without any discretion in the court, 
condemns him to suffer death. Such, for in- 
stance, as is set forth in the fifty-fifth article of 
war, for forcing a safe^ard in foreign parte. 
Now as the eighty-seventh article of war ex- 
pressly limits the power of general courts-mar- 
tial, to adjudge any person to suffer death, " but 
by the concurrence of two-thirds of the mem- 
bers," nor except in the cases mentioned in the 
articles of war, it follows, that as in the instance 
referred to, of forcing a safe-guard in foreign 
parts, and in similar cases, no conviction could 
be declared without a vote of two-thirds of the 
members to that effect. In all such cases, and 
in others where the prisoner is sentenced to 
suffer death, the record must explicitly state that 
two-thirds of the court concurred therein. 

This declaration of the record that two-thirds 



FINDING. 179 



of the court voted capital punishment, is impor- csaptsb 
tant to show, that in the decision of so solemn ^^' 



a question as that of life and death, all the re- ^^^,^^^ 

quirements and restrictions of the law were mi- SSTmSSid. 

nutely observed. ISSis^ ^ 

In cases where a majority, or the entire court when amajor- 

condemn a prisoner, it would be a mamfest im- tbe opinioo, um 

propriety to state what numbers voted for the ^^^^ 

decision of the court To say that the vote nid that the 

, , - , . I . court Toted 

was unammous, would at once reveal the opm- unaoiraoiMiy. 
ion of each particular member, in direct viola- 
tion of the oath ; and to state the particular 
number of votes would be entirely unnecessary, 
to say the least of it, and might afford the means 
of ascertaining the individual opinions. For 
wise and useful purposes, which are sufficiently 
manifest, the law has imposed upon the mem- 
bers of the court and the judge advocate, the ob- 
ligation of secresy as regards the votes of par- 
ticular members, and any act of the court itself, 
or of members of it which, directly or indirectly 
removes the concealment of opinions so solemn- 
ly promised, ought to meet with the severest re- 
prehension or punishment 

So, likewise, would it be equally unbecoming hm number of 
to declare the number of votes by which a pris- JS^ac^iliSi ^ 
oner was acquitted. A unanimous verdict to JSSi"*** 
that effect, would be no doubt gratifying to the 
person tried ; but should such be the result of a 
bare majority, it might in some cases stigmatize 
him as much nearly as a direct censure. It is 
therefore necessary, except in the cases of cap- 
ital convictions, to declare simply the decision, 
without any reference to the majority by which 
such decision was made. 
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cHAPTBi Should it happen, by the organization of the 
^'"' court, or from the accident of sickness or death 



^^hi^ of any of the members, that there is an equality 
tU priMMr. ^f ^^j^ ^p^j^ ^lj^ finding, the doubt must be re- 
solved in favor of the prisoner, and he must 
have the benefit of an acquittal.^ The necessity 
of a total unanimity is confined to civil juries ; 
and it is said, '' at least in the nembda^ or jury 
of the ancient Goths, there was required, (even 
in criminal cases,) only the consent of the major 
part ; and in cases of an equality, the defendant 
was held to be acquitted."* A decisicm of guilt 
therefore, must, at least, be the act of a ma- 
jority. Should any other rule than this be 
adopted, it would, by making an equali^ of 
votes indecisive, subject the prisoner to another 
trial, and the service to vexatious delays, with- 
out a greater certainty as to the result 
Finding of um Trials before courts-martial most often involve 

court niAy m 

•pedmi. the investigation of divers particulars under 

various and distinct charges. Circumstances 
which are embodied in the charges, and upon 
which constructive guilt is charged, are ne- 
cessarily dependent upon motive, by which the 
d^ree of criminality is determined. It conse- 
quently rests with the court to ascertain this 
particular degree, and declare it by their find- 
ing ; and the verdict may be special, as it is not 
necessary that it be general, as to the guilt or 
acquittal of the prisoner. That is, a portion of « 
the specification may be found, and other points 
declared void of criminality, or the entire dr* 
cumstances set forth, be proved, and yet the 

^ Simmoiis on Courts Martia]« p. 214. 
1 3 Black. Com., 376. 
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prisoner be declared without guilt But in all aurm 
such findings, the decision of the court must be ^"'* 



clear and specifici so that the amount of punish- 2l!^f7 ^^ 
ment, be seen to bear a proper lelatkMi to the ^ '^ '^ 
degree of guilt 

So it may happen that the entire facts set v^wt" ^!SL^ 
forth in the specification may be found, and yet iBvoivUv Koiit. 
the charge itself may not be sustained by the 
court, and the prisoner be acquitted. In such 
cases, the guilt of the priscMier has been predi- 
cated upon the supposition that there was a 
criminal knowledge, or intent in the commis- 
si<m of the acts alleged, but of which the evi- 
dence has cleared him. 



The finding, too, besides the special degrees PriMner mw 
of guilt, may be special as regards the facts; ^£^ 
such and such fact or facts declared in the spe* ^^ 
cification, may be proved, and the prisoner 
fouikl guilty c^ them, while of others, or otiier 
parts of the same specification, the prisoner 
would be acquitted. 

But it is unnecessary to be more minute upon 
this port o[ the court's duty. The simple rule 
intended to be presented for notice is, tiiat the 
verdict of the court need not be a general ver- 
dict of guilt or acquittal ; the prisoner may be 
found guilty of some porticms of tlie chaige, and 
acquitted upon others. The practice of courts- 
martial in tiie service of the United States, has 
been according to this principle in most cases, 
and is therefore presumed to be generally well 
underrtood. 

The degree of guilt of which the prisoner is DMree or goat 
found, or the extent to which tl^ charge is 
proved, ought to be well defined and clearly ex- 
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pressed ; and so, likewise, the mode of declar- 
ing the prisoner acquitted, is a matter of some 
importance. Various forms have been observed 
at times, in r^ard to this latter part, and with- 
out intending to cast any censure upon the ac- 
cused, the court have, by ambiguous terms, em- 
ployed to express an acquittal, made him obnox- 
ious to malevolent insinuations. To declare 
that the charges are not proved^ and therefore 
the prisoner is acquitted, is certainly an ambigu- 
ous and improper way of declaring the inno- 
cence of the person tried, as it may, in truth, 
tend to strengthen the imputations of the charge ; 
and the author therefore is of opinion, that such 
an acquittal ought not to be recorded. 

Acquittals which are characterized by the 
terms, honorably; moU honorably ; JvUy; or 
most fully, should, of course, be employed only 
when the nature of the charge makes them ne- 
cessary. It would certainly, not be an appro- 
priate form, to acquit an officer honorably, of a 
charge which did not affect his honor. When 
the charges, therefore, bear upon the honor of 
the accused, or have been fully disproved, such 
terms or epithets may be allowable; but in 
general, where no strong circumstances exist, 
which call for emphatic opinions, a simple ver- 
dict of acquittal is the better formula. 

Courts-martial have, at times, stated the mo- 
tives of acquittal, and given an opinion of the 
conduct of the accused at length. It is compe- 
tent for a court-martial to remark upon the con- 
duct of the prosecutor,^ as connected with the 
charges, or as developed in the course of the 

^ The accuser. 
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trial. They have also noticed in terms of dis- chapter 
approbation, matters which appeared as prejudi- _Z?"_'__ 
cial to discipline, and to the harmony of the SSTSm to^ 
official or personal relations of the officers of par- JJjJofUj!?"' 
ticular raiments or corps. {J^,JJJ;J^* 

Personal ill will and animosity of an accuser, ^^•[j^l^ 
and frivolous and vexatious accusations, have ^^^^^ 
all been made the subject of observation by ^^v^ 
courts-martial, and been approved by the revis- accuser; frivo- 

, ., ** ^ looi and v«iar 

inff authonty. ^oom chai«M 



This exercise of prerogative on such delicate 
subjects of controversy as the motives and con- 
duct of the party accusing, irrespective of the 
mere facts investigated as criminid behaviour, is 
a just and beneficial means for the preservation 
of decorum, and tends, no doubt, when dis- 
creetly used, to the furtherance of good order 
and subordination. So also have courts-martial, Deciantion 17 

J _.. 1 J... /• X ^ court in It 

under particular conditions of strong assevera- yot of the proa- 
tions on the part of the accused, when not sup- **^"^* 
ported by proofs, thought it becoming to declare 
their opinion that the prosecutor had been ac- 
tuated by proper motives, by a sense of duty 
and regard for the service, and that his conduct 
had been laudable apd honorable. Such de- 
clarations on the part of the court, have gene- 
rally accompanied acquittals, though at other 
times a conviction. 

The conduct of witnesses, more especially condnctofimt 
when belonging to the military service, has alnp ^^^^^' 
been "animadverted upon by courts-martial ; and 
they have been justified in so doing. Falsehood 
or prevarication, when perpetrated by a witness, 
speaking under the solemn obligations of an 
oath, is certainly a most immoial, as well as 
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dangerous act, and, therefore, all communitiefl 
which have enjoyed the benefits of a judicial 
system, have considered and punished it as a 
high oflence. In noticing misconduct on the 
part of military witnesses, it is proper that the 
observations of the court should be specific, not 
general, — so that the offending person may be 
brought to answer, by the proper authority, 
for such misconduct Courts-martial, however, 
should be very guarded how they censure wit- 
nesses in a civil capacity, for inconsistencies or 
prevarications, as such might lead to prosecu- 
tions for defamation; though, in some cases, 
affecting persons in civil life, an allusion to facts 
may be very just and necessary. How far a 
court-martial may think itself authoiieed to an* 
imadvert upon die conduct of individuals not 
before the court, must, of course, depend upon 
the particular circumstances of each case ; but 
this is, undoubtedly, a very nice task, and ought 
to be resorted to only in extreme cases : as io 
censure or condemn a person without a hearing, 
unless he purposely keep out of the way to 
withhold evidence which he might aflbrd, would 
clearly infringe a prominent rule of justice. 

As a general rule, it may be said, that courts- 
martial possess the right, as it is their duty, to 
notice all such matters, conuected with the par- 
ticular case submitted for examination, as have 
a bearing upon the harmony and respectability 
of the service. 

In the deliberation of the court upon the find- 
ing to be declared, it is necessary also to observe 
the distinctions which may be made between 
the crime as alleged in the charge, and the de- 
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gree of offence proved. A court-martial, there- chaptbe 
fore, may, in some instances, find a prisoner ^"'^ 
guilty of the offence in a less degree tlum that 
stated. For examjde, a prisoner charged with 
desertion, may be acquitted of the charge, and 
found guilty of absence ¥dthout leave. Here it 
is manifest that the offence proved is of the 
same character as the one charged, but differing 
in d^ree, arking (rom the intention of the ac^ 
cused party. So, in all such or similar findings 
of a court-martial, must th»e exist a kindred 
nature between the offences, as it would clearly 
be a violation of justice to find a prisoner guilty 
of a crime differing in kind, and therefore not 
depending upon degree of culpability, from that 
with which he stands charged. 

It is evident too, that as a prisoner stands Pktawr etn 
charged with a specific offence, and necessarily putf in> 
defends himself from the accusation as laid, a thu cSSS, 
court-martial, although empowered to find him 
guilty in a less d^;ree, cannot find a higher de- 
gree of guilt Ihan that alleged in the chaige. 
The various degrees of culpability must be tak^i 
into consideration for every act which may be 
divided into offences of greater or less magni- 
tude ; and members of courts-martial, when de- 
Uberating upon the question of guUt or inno- 
cence, should be careful not to confound what is 
merely an extenuation, or palliative, with the 
evidence of commission of the crime specified. 
A soldier, who should, under the excitement of 
great ^vocation, strike an officer, would doubt- 
less be guilty of mutiny, notwithstanding the 
cause, of improper treatment, which he had sui^ 
fered : and a sentinel, after the fatigue o[ a day's 

24 



186 FINDING. 

CHAPTER march, who should sleep on his post, would ne- 
^™* cessarily incur the penalty of the law for such 



act These causes, then, which led to the 
offences indicated, might, according to circum- 
stances, be admitted in extenuation of the crimes 
committed, but could not, most assuredly, autho- 
rize an acquittal. 

The evidence having been fully considered, 
the opinions of the members are received by the 
judge advocate, and submitted to the court 
Although an open and free discussion has taken 
place prior to the finding, still, it does not al- 
ways necessarily lead to the exposure of each 
individual opinion ; and, therefore, it is not re- 
quired of each member to pronounce or declare 
The maaiMr of his Openly. To avoid the knowledge of tliis 
""^^ as it is given, the members write upon a slip of 

paper the opinion, guilty^ or not guUty^ or with 
such exceptions and modifications as may be 
thought just, and hand them to the judge advo- 
cate, who, after receiving every vote, arranges 
them and announces the verdict. Should there 
not. be a majority, or number sufficient to deter- 
mine it, the fact is stated, and the court will 
discuss the subject further, and vo'te again, until 
If a decfaion Is a finding is declared. This mode of voting is 
C'S:^^ followed upon eveiy specification, and chaige. 
SrrSSng^ By this form of voting, it is seen, that the opin- 
deciand. .^^^ ^^ ^^^ ^^^ member is not known to the 

court, until after all have voted, and it is only 
upon arranging the votes, for the confirmation 
of the verdict, as announced by the judge ad- 
vocate, that the opinion of each member is 
read. 
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The finding thus declared by a majority, or chaptee 
specific proportion of all the court, where the ^™' 



particular offences, requires such, is the Se'JSg^] 
decision of the court, and the minority are bound ^'^'^>-^^^ 
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CHAPTBR The court, having detennined the finding of 
innocence or guilt of the prisoner, proceed to the 



IX. 



^Mm^. conclusion of their labors by pronouncing an ac- 
quittal, or affixing the punishment, according to 
the nature and d^ree of the offence. 

^<»^^^nMof As there is no authority, vested by law, in a 

oeiywiaAwtte court-martial, to receive evidence of the charac- 

ter of the prisoner, or of former convictions after 
the finding is made, in order to measure the 
quantum of punishment, or kind to be inflicted, 
it necessarily follows that the remaining step for 
the court to take, is to declare the punishment 
which the convict shall suffer. 

The ndnorinr Courts-martial, as has been observed in a pre- 

bound by toe ' * 

dedtion of the ceding page, declare their opinions by a majority 

of votes ; it has, therefore, been made a questi<m 
by some, of how far the minority is obliged to 
consider the finding of a majority, when the sen* 
tence is to be determined. 
couriMBuiki It must be recollected, that a court-martial 
fold mpmatf. acts in the twofold capacity of judge and jury ; 

and this being admittai, the difficulty which has 
presented itself to some minds upon this point, 
is at once solved. 

Whatever is done by the court, either a judi- 
cative or ministerial act, must be done by the 
whole court, and it therefore would bemani- 
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festly UlegBl for a court-martial to pronounce any chaptbr 
judgment, which had not been considered and ^' 



acted upon by all the members! Whatever may ffwy 
have been the opinion of a member as to tl^ 
finding of the court, he must, upon a conviction 
being declared by the legal number of votes^ 
give his opinion as to the nature and degree of 
punishment, and apportion the same according 
to the degree of crime of which the majority 
has found the prisoner guilty. The minority 
thus acts independently of their individual opin* 
ions, and award punishment according and ade- 
quate to the ofibnce of the accused. 

A member who has voted for an acquittal, 
would necessarily, when called upon to vote for 
the sentence, be inclined to regard the guilt of 
the prisoner, as detennined by a majority of the 
court, in the most favorable light, and give as 
light a sentence as his judgment and conscience 
would permit in such a case ; so that his vote 
might, to some extent, meliorate the condition 
of the prisoner.' 

In cases not within the discretion of the court 
to affix the punishment, it inevitaUy follows that 
the punishment is in accordance with the law, 
and the finding of the court, and cannot be 
modified by any individual opinion of a mem- 
ber, as to the guilt or innocence of the prisoner. 

The oath which every member takes, requires 
and obliges him to " administer justice accord- 
ing to the articles of war," and of course, it fol- 
lows, that upon the ocmviction of a prisoner for 

1 Tfaifl principle was remtrkably ex«np1ified by the votes of 
the fissentiBg memben in the late trial of Bidiop B. T Onder- 
donk of New York. (SeetheTriaL) 
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CHAPTER a particular offence, every member must vote 

— — the punishment v^hich the law has prescribed. 

Such cases do not admit of an appeal to the 
conscience for the solution of any doubts which 
may exist, for where the law has prescribed a 
rule, no doubt can be entertained. 

In all decisions of the court, the will of the 
majority binds the minority, and should the 
members who have voted for an acquittal, be 
excused from voting for punishment, it is evi- 
dent that the opinion of the majority would lose 
its usual effect and power. The moment that 
the finding is recorded, the right of individual 
judgment ceases, and tlie opinion thus declared 
is alone the legal opinion of the court. 

A little reflection will show, that if all the 
members were not obliged to vote a punishment 
in accordance with the finding of the court, it 
might sometimes happen, that an officer might 
be cashiered, or a soldier condemned to corporal 
punishment, by the vote of a minority of the 
court This would be a manifest absurdity, and 
opposed to the governing principle of adjudi- 
cating questions by courts-martial. And should 
the minority of the court always cast their votes 
for the most lenient sentence, it would operate to 
the advantage and benefit of the criminal, in op- 
position to the requirements of justice, and cause 
the punishments awarded to be very dispropor- 
tioned to the degree of offence, of which the 
prisoner is culpable. 

It is affirmed by those who advocate a differ- 
ent rule, that it is incongruous for members to 
vote a punishment, who have declared by their 
finding, that the prisoner is innocent of the 
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charges alleged against him. But would it not cbaptbe 

be equally reasonable for members to say, that ! 

they are not bound by any interlocutory decision 
of the court, as to the reception or rejection of 
evidence, because they did not agree with such 
decision ? If such a principle could be admit- 
ted, it is very certain that no proceedings of a 
military court could ever be perfected, inasmuch 
as unity of opinion is not to be expected through- 
out the entire proceedings. 

The practice of the American service has 
generally been in accordance with this rule, 
though the author has known instances in which 
an acquitting member urged the propriety of his 
being excused from voting a punishment, on the 
ground that he had already declared the prisoner 
innocent. The principle of legality involved in 
this rule, by which a certain number of officers 
are named to constitute a court-martial, renders 
the observance of it obligatory upon every court, 
and therefore it is now laid down as a positive 
and certain law for the guidance of military 
courts. 

" If a member should vote for death, which is Member votiqg 
not carried by two-thirds of the court, he must which u'not 

, ' . curiedy must 

vote some other punishment. All members vote some othei 
must vote some legal sentence, and if that which 
any member votes for is not carried, some pun- 
ishment must be voted till a majority agree as 
to one punishment."^ 

This rule is essential. It sometimes happens 
that in the multiplicity of sentences proposed, 
there is not a majority of voices in favor of any 
one of them ; it therefore is a necessity that 

1 Hough's Mil. Law Authorities, p. 113. 
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opinions should be so far modified as to admit of 
. a decision being made. Courts-martial, unless 
in cases, where (lom some particular causes, 
they think it not just to impose any sentence, 
are bound to affix a punishment to the offence 
of which the prisoner has been found guilty ; 
and of course, where a diversity of opinion at 
first exists there must be some compromise in 
order to determine a sentence. 

The same difficulty is also sometimes expe^ 
rienced in rc^gard to the finding. Courts-martial 
are bound to determine the matter before them 
according to evidence, and this determination 
can only be effected by a conscientious cour 
sideration of the testimony in its bearing upon 
the various parts of the charge, and a liberal ex- 
ercise of temper and reason in its application. 
The question of guilt or innocence, and the mod- 
ifications of the d^ree of it, is, however, more 
easily determined, than the kind or question of 
punishment, and therefore is comparatively an 
infrequent cause of embarrassment 
SortviJto "**' Every member must vote tqpon every question 
•ynrf quertum. presented for settiement by the court The in- 
terlocutory judgments of the court, which may 
affect the course or progress, and even the t»- 
mination of the trial, can only be made by the 
action of all the court And so more emphat- 
ically in the questions of guilt or innocence and 
punishment, must every member give his opin- 



Otbdmm i«- Iq the works of several military writers th»e 
bwt jrotfag > ig a wide difference c^ opinion upon the question, 



M^wwun^ of (quitting members voting a sentence of pun- 

isluMit ; but those writers, expressed opinions 
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of many years ago, and which are now consid- chaptir 
ered inappropriate in a legal point of view. *^' 
The modem practice is opposed to them, and the 
rule is understood to be established as set forth 
in this treatise. 

Civil juries are required to find a verdict be- 
fore separating, but such is not the case with 
military courts. Possessing a judicial power, 
the latter exercise a double function, and are 
therefore not bound by the same restrictions 
which are imposed upon jurors in common law 
cases. Indeed, the nature of the offences con- 
sidered by them, pertaining to, and affecting a 
particular community only, makes it unneces- 
sary. They therefore may adjourn from day to courto-miatiai 
day, to consider their finding or sentence. This ^HSok «£lSer- 
power in a court-martial to take time for delibera- ^ ''^ 
tion, when they come to make a final decision is 
of great importance in military trials ; relieving 
the mind from the weariness of thought when 
oppressed with doubt, and enabling the members 
to consult authorities and inform themselves 
upon questions, involving legal proprieties, with 
which their profession or pursuits might not 
have required much acquaintance at a previous 
moment. 

In deliberating upon a sentence, it is of im- Kind jad d^ 
portance to the court to consider what kinds and £^t •JS^Mt^ 
debtees of punishment are l^ally applicable to ^ ^ 
the case. In a general sense, it is understood 
that no punishments can be inflicted except such 
as are prescribed by statute, or are in accordance 
with the custom of war. Where a statute has Rai* 
designated a penalty for a particular offence, ^^'^^ 
none other than that particular penalty can be 

25 
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cnAPTER imposed ; and therefore two punishments essen- 
'^' tially differing in their nature, cannot be awarded 
unless by authority of law. 

Thus a court-martial cannot sentence a pris- 
oner to be flogged and imprisoned for the same 
offence, unless a discretionary authority is lodged 
in the court, or there is the express sanction of 
statutory r^ulation for it. In the American 
army no other crime than that of desertion may 
subject an offender to corporal punishment by 
flogging ; but as the court have the legal discre- 
tion vested in them to punish according to their 
judgment, convicts, for the crime of desertion, 
are frequently punished by stripes and with 
hard labor. 
Death can only Death mav bc awarded against an oflicer or 

be awarded m -^ ^ 

Buch cases as soMicr, but onlv in such cases as are specially 

are specially ' •' , i 

mentioned by mentioned in the articles of war.' Reprimand 

the laws. * 

or admonition, public or private, suspension from 
ank, and forfeiture of pay, cashiering or dismis- 
sal from the service, with the addition of incapa- 
city to have or hold any ofiice in the service of 
the United States, (this latter part, however, 
is only admissible in such cases as are specially 
mentioned by the law,) are punishments usually 
awarded in the case of commissioned ofiicers. 
Cashiering and It was at ouc time held a question, whether 

'dismission. 

cashiering did not imply, according to the cus- 
tom of war, a higher degree of infamy than dis- 
mission. The difference as to the import of 
these terms, if any ever existed, is now entirely 
lost sight of, and it is altogether unnecessary to 
regard it, inasmuch as the articles of war pre- 

1 By the *' Articles of War/* it is understood to include all stat- 
utes enacted for the government of the military forces. 
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scribe in all cases where a court may judge it chapter 
proper, whether the offender shall be cashiered " 
or dismissed. By adopting in the sentence the 
term employed by the law, all cause of dispute 
is avoided. That there was no difference in- 
tended as to the effect of a sentence, in which 
either the one or the other term is employed, 
may be safely inferred from the fact, that where 
ever incapacity for future service is meant, such 
purpose is clearly declared. And also that in 
some instances, of breach of discipline merely, 
an officer is made liable to be cashiered ; while for 
other offences, such as is set forth in the eighty^ 
third article of war, for conduct unbecoming an 
officer and a gentleman, whereby his int^rity 
and honor is impugned, he is only to be dis- 
missed! 

Death; confinement, solitary, or otherwise; Punishments in 

i_jiv n • ^_i»»^ i» 3 t ca«ei of enlisted 

hard labor ; flogging ; forfeiture of pay and al- soidien. 
lowances ; marking with an initial letter, on the 
hip, indelibly ; and reprimands ; are the punish- 
ments which are inflicted upon enlisted soldiers. 
Non-commissioned officers are also sentenced to 
loss of rank, by reduction to the station of a pri- 
vate soldier. And in all cases where a non- 
commissioned officer is to be puni^ed by stripes 
or imprisonment, he must first be reduced, as it 
is contrary to the principles of the service to 
cause the like to be inflicted upon a non-commis- 
sioned officer, as such. 

The punishments, therefore, which a court- Howpunidi- 
martial may sentence a prisoner to suffer, are S!^S£ed!^£^ 
deaiiy understood, and derived from express JiLishmlnf » 
statute or the custom of war. Should it happen "^ p"^^^*^ 
that an offence falling within the jurisdiction of 
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CHAPTER a court-martial, be not provided for by a special 
'^ penalty, but left to be determined by the discre- 



tion of the court, such sentence must be in ac- 
cordance with the common law of the land, or 
the custom of war in like cases : a departure 
from this would make the sentence unusual, and 
as such, unlawful. 
In ttatiiur ten- In passiug seuteucc, courts-martial should be 

trncefiy clear .* - . - _, , 

and unambigu- carcful to cmploy Clear and unambiguous Ian- 

ment shall be set forth definitely and precisely ; 
and the mode of inflicting capital punishment 
should be designated. The military laws do not 
say how a criminal, offending against such laws, 
shall be put to death, but leave it entirely to the 
custom of war. Shooting, or hanging, is the 
method detennined by such custom. A spy is 
generally hanged; and mutiny, accompanied 
with loss of life, is punished by the same means. 
Desertion, disobedience of orders, or other mili- 
tm mode of tary crime, usually by shooting : the mode, how- 
wiat^d inS^ ever, in all cases, (that is, either shooting or hang- 
iHrmeiice. ^^^^;^ ^^^ ^ declared in the sentence. The sen- 
tence, too, in capital cases, may simply declare 
the judgment — to be shot to death with musketry ^ 
— or he hanged by the neck untU dead; or it may 
add, at such time and place as the commanding 
general, or (as the case may be) tlie President of 
the United States may appoint. 
Corporal pan. So, for iustaucc, should the language of the 
*'*™^*' sentence be full and explicit when corporal pun- 

ishment is to be inflicted, or when the convict is 

to be marked : as that, he recdoe lashes on 

the bare back^ tcUh a cat-o^-nme-taUsy or that he 
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be marked on the hip with the letter D^ one chaftek 

inch in lengthj in indelible ink. ^' 

As soldiers are marked for desertion with the Mmrkmg for i*. 

■ertioo or 

letter D, and also, at times, with the same letter dmnkn^o^n. 
for drunkenness, it is recommended, that for the 
first named offence the mark be put on the 10 
hip, and for the other on the right hip. This 
will enable any officer, afterward, should the 
convict be presented for notice, to determine the 
offence for which he has been marked. 

As the judgment of a court-martial is not final, Jadgnent pro- 
but must be reviewed and approved before exe- final nnui ap. 
cution, it is not competent for a court-martial, in proper to put in 
sentencing an officer to be cashiered, to add, and ^% ^f 
he is hereby cashiered accordingly. Such language cashkmi ac- 
would exceed the power and authority vested in 
a court-martial, and, therefore, is entirely mis- 
placed and inoperative. 

In order to guard against any misapprehen- watdt of the 
sion of the meaning of the court, it is not only uMd. 
necessary to be cautious in the use of language 
which expresses the sentence, but in every case 
where the law has made special provision for 
the punishment of particular offences, and, in- 
deed, in every case in which it can be done, the 
court would do well to use the precise terms 
employed by the statute; by this means all 
doubt and cavilling are obviated. 

The period of imprisonment is sometimes ex- AnpriMDnent, 
pressed by the sentence to commence from a cing. 
certain date. In cases where no day is declared, 
it is understood to begin from the promulgation 
of the sentence; and should an unusual time 
elapse between the approval and the promulga- 
tion of the sentence, such, beyond the time ne- 
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CHAPTER cessary for its cominunication, is counted as part 
— of the punishment. This, for ordinary or simple 



imprisonment, is just, inasmuch as the convict is 
confined, necessarily awaiting the publication of 

the sentence; where solitary confinement, or 

confinement on low diet, is denounced against 

him, the time so named must, of course, be 

completed with the conditions required. 

RecommendA- The seutcuce of thc court, as has been re- 

tion in favor of ij- xisi j» u ^i. 

priaoner. marked, IS not final; and m cases where the 

law has declared the punishment to be inflicted, 
there may be extenuating circumstances, to in- 
duce a favorable recommendation of the prisoner. 

coiiit may ai. Where the law has left it discreti(Hiary with 

hide to its mo- , . , 

tivei of judg. the court to determine the sentence, the motives 

by which the court have been actuated in deter- 
mining the same may be alluded to, and such 
allusion ought to be in brief and precise terms. 

Method of ra. The manner in which a recommendation to 

commending xji« 'j a« j» i 

prisoner, for- mcrcy was presented for consideration formerly, 
™^'^* was extremely variant; at times being em- 

bodied in the sentence, and at others appended 
to it. It Was also frequently expressed as to 
the manner in which this merciful recommenda- 
tion was to be carried out. This changeable 
and uncertain mode was, of course, objection- 
Recomracnda. able and improper. The manner in which re- 
^'crTi^^''^' commendations are to be made, is now pre- 
JSion^t^W scribed by the regulations for the army. Para- 
hT^m?^^ graph 231 says, "No recommendation will be 

embraced in the body of the sentence, but will 
be inserted after the signatures of the president 
of the court and the judge advocate. Such 
members only, who recommend, will sign the 
same." The writer will add, that a court-mar- 



i 
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tial ought not to point out any particular mode chaftir 
in which the demency of the commanding gene- "* 
ral, or the president of the United States ^liould 
be exercised. 
* The recommendation is written, as directed, 



immediately below the sentence, and this is ob- low um 
served as a better way than that of writing it 
upon a detached piece of paper, or making it the 
subject of a letter, — ^as such papers are liable to 
be mislaid or lost 

By the regulation above quoted it is seen that 

tkm thit bm t^ 

a majority of the court is not required to concur mdividaai 
in a recommendation, and thence it would seem 
that a recommendation is not ana4Aofthe courts 
but the mere expression of the wishes or opin- 
ions of the individual members who sign it 
There is something contradictory or incongruous 
in this, and apparently opposed to all other acts, 
so far as the court is considered as a body, 
which are borne upon the record. It is, indeed, 
a matter worthy of consideration, whether any 
recommendation should be allowed to appear 
which is not concurred in by a majority of the 
court. Would not, indeed, the recommendation 
of a minority only, be conclusive evidence against 
the prisoner of the court's opinion ? and can it 
be expected that such recommendation should 
meet with a favorable reception at head quarters ! 
The regulation, it is true, admits the recom- 
mendation of a minority, even of an individual, 
to be appended to the record, and, therefore, it 
must be expected that such recommendations 
vnll, at times, appear ; but, it certainly ought to 
be weighed in the minds of those persons favor- 
ably disposed to clemency, whether, under such 
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cHAPTBE circumstances, the appeal for mercy may not be, 
"• with the reviewing authorityi a substantial rea- 
son for the confirmation and execution of the 
sentence. 
g«oonnmidft^ When the judgment of the court, as to the 
i^^nmai k amouut and kind of punishment, is discretion- 
ary, it appears somewhat in contradiction to the 
sentence to offer a recommendation in favor of 
the prisoner, unless such recommendati<m comes 
from a minority of the court ; and this is objec^ 
tionable to a d^;ree, because it may, in fact, in- 
dicate the opinions of the particular members. 
Why should a court, — ^that is, the majority, offer 
a recommendation to mercy and throw the em- 
barrassment and responsibility of acting on such, 
upon the reviewing officer, when they them- 
sdves have the power to declare a mitigated 
punishment? Now, it is true, there may be 
cases in which the court feel bound to pass a 
sentence of punishment of some kind, however 
light or insignificant, though, at the same time, 
believing the prisoner to be excusable, and, 
therefore, recommend a total remission of it; 
still, the objection exists in part, and particu- 
larly so against the presentation of a recommen- 
dation when not sanctioned by a majority of the 
court. The custom of the service admits a re- 
commendation from a minority of the court; 
but it is respectfully submitted to all members 
of courts-martial whether the utmost caution 
should not be observed in following such prac- 
tice ; a practice which, however based upon the 
exercise of humane feelings, often ^chibits the 
opinions and acts of the members, as . unstable 
and inconsistent! 
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It is an acknowledged rights as being within chaftss 
the competency of the court, to modify or change ^' 



the sentence passed by them, at any time pre- SSySl mh- 
Tious to their final adjournment ^""^ 

In the case of Peter Williamson, who was ctmdFmi 
tried in June, 1819, for desertion, the court sen- 
tenced him '' to confinement at hard labor with 
a ball and chain attached to his leg," &c., &c. 
Upon the ensuing day, at the suggestion of a 
member, the said sentence was reconsidered, 
and the court substituted the following: — "That 
the said Peter Williamson be shot to death." 

Upon reference of this question, as to the 
power of the court, the attorney general thus 
maintained the right claimed by the court- 
martial:^ 

" In courts of civil jurisdiction, when sitting 
even in criminal cases, the court is not con- 
cluded by an opinion which they may have ex- 
pressed in any one day of its session, the whole 
subject being completely within its control until 
the end of the term. On recurring to the au- 
thors who have treated of military law, I per- 
ceive no difference between martial and civil 
courts in this respect : — ^the term of the martial 
court continues from the time of its assemblage 
until its adjournment sine die ; the term of the 
civil courts of the nation continues from the 
time of their assemblage until their adjournment 
to the court in course. And I am not apprized 
c^ any difference in the powers of the two 
courts, over the subjects which severally bdong 
to them, during the continuance of their respec- 
tive terms." 

^ OpioioDS, p. 21ft. Wut. 
26 
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« A genpal court-martial cpnyened for general 
pnrposeSy oontinaes a courti with full powers, 
while it has any businesi to do, of which it 
alone is the judge ; and ^hile it does so con. 
tinue a court, its powel* of judicial deliberation 
and decision over all the subjects which may 
have been brought before it/ is as full on the last 
day of its sittings as on any previous day." 



CHAPTER X. 

CONFIRMATION OF PROCEEDINOS. REVISION. 

By the sixty-fifth article of war it is ordained, chaptmi 
that, '' no sentence of a court-martial shall be '* 



carried into execution, until the whole proceed- S'SSSoT 
ings shall have been laid before the officer or- 
dering the same, or the officer commanding the 
troops for the time being ;" or according to the 
circumstances of the case, '' shall have been 
transmitted to the secretary of war, to be laid 
before the President of the United States, for 
his confirmation, or disapproval and orders." 
There is no distinct authority given to any Recomidem- 

ti<Mii of proceed- 

officer to remit the proceedings^ of a court-mar- ings inddentai 

. to the oonititii* 

tial for re-consideration ; but this power seems tion of coiirt»- 

'^ martiiL 

to be incidental to the constitution of courts of 
justice, and by which the judge may remand a 
jury for the re-consideration of their verdict. 
By analogy, the same authority is vested in the 
reviewing officer of a court-martial, and is an 
authority whose exercise is founded in expedi- 
ency and policy, and tending to the most bene- 
ficial ends. 

The advantages to be secured by this con- Advantage or 
firmation of a sentence before it can be carried finnatioa pnor 

. • , • • * to exeeutkni of 

mto execution, are too obvious to need any ex- aeateiwe. 
planation, and attain for the prisoner all the be- 
nefits of a disinterested and experienced judge. 
When the proceedings of a court-mailial are 
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cHARSft submitted to the officer ordering the same, for 
^' his confirmation or disapproval and orders, it be- 
comes his duty to peruse, in the most careful 
manner, the record of the court, and to ascertain 
any error which may have been admitted. Or 
should the record be found perfect in all its parts, 
he is to signify his decision thereon, and give his 
orders accordhigly. But if any mistake or error 
in the conduct of the trial be presented to view, 
the proceedings of the court may be sent back 
to them for revision. 
^lt?*S!t iS?" ^^ revise the proceedings, is, as the term itself 
^^bF^ imports, to re-examine, or to look over again, 
*'*'™* what has been done, and therefore would sig- 

nify that nothing else is meant, than a mere re- 
consideration of the opinions, finding, and sen-* 
tence, which have been already pronounced; 
and accordingly the fundamental rule to be ob- 
served is, that upon a revision, no additional efdr 
dence can be taken, but that the recorded testi- 
mony, as it stands, must be the sole basis for 
the judgment of the court. Were not this rule 
strictly observed, it would be tantamount to 
opening the trial de novo, and after the prisoner 
had disclosed his defence. To permit the re-ex- 
amination of a witness previously called, for ex- 
planation even, would induce the necessity of 
permitting a cross-examination by a party, which 
might involve new matter, and thus run into a 
prolonged investigation. The characters of wit- 
nesses might be impeached and re-established, 
and new circumstances to which they might de- 
pose, be disproved by contrary evidence. The 
illegality of such procedure is certain, and can- 
not be allowed. 
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The principle^ then, which directs the con- chaftss 
duct of a court-martial, being thus simple, it is '* 



a matter of importance to understand under ^S*Sw^^S^ 
what circumstances a revision ought to be or- •* *• «*Mii 
dered, and how far a court may amend any por- 
tion of its proceedings. The officer who directs 
a court-martial to re-convene, to re-consider its 
original opinion, points out, at the same time, 
the particullEur cause which makes a re-considera- 
tion necessary ; and the court is therefore bound 
to re-examine with deliberation and care, the 
reasons upon which the former opinion rested. 
The principal cause for requiring courts-martial ^^"^ ^^ 
to revise their judgments, is where an insuffi- "^ of pioeeed. 
cient or undue weight has been given to the tes- 
timony, and is supposed to arise from inadver- 
tence, misconception of the law, or the custom 
of war ; or where; an exorbitant, inadequate, or 
iUegal punishment bas been awarded. 

But it must be remembered, that a court-mar- Proceeding** 
tial on revision, cannot alter or obhterate any of uteimtkm of, 

• . 3. Bill* foffaiddeii* 

its proceedings, or expunge any recorded testi- 
mony. Nor after the record of a judicial pro- 
ceeding has been made up, can it be in any 
manner altered, though additions may be made 
to it It thence follows, that the original find- 
ing, or sentence, cannot be effaced, but that the 
revised opinion is merely an addition to the ori- 
ginal record. Where irrelevant evidence has irreievwit evi- 
been admitted, or an incompetent witness has ^^Vem ^^ 
been examined, it is not held sufficient to vitiate ^HmS^ ^ 
the proceedings ; and the reviewing officer, on a ^^^^^"^ 
consideration of all the circumstances, may 
either confirm the sentence or extend his pardon 
to the prisoner. ^^ If the finding of the court, 
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cHATTBE in such CEsei be agreeable to equity and justice, 
^* there are not sufficient grounds for a pardon. It 



is only when the finding of a court-martial is 
founded on irrelevant matter, or is not supported 
by, or contrary to the evidence recorded, that a 
pardon may reasonably be expected/'^ or a new 
trial granted * 
^ofOtpnaii In the case of Captain Nathaniel N. Hall, 

who was tried by a general court-martial at 
Plattsburgh, N. Y., on the 5th of June, 1818, 
there was an appeal made by the prisoner to 
the President, on the ground that the court had 
refused to receive certain evidence, which was 
both legal and materia to the defence. Upon 
the question which then arose, as to the power 
to grant a new trial, the attorney general, (Mr. 
Wirt,) said:' "the President of the United 
States had the power to order a new trial for 
the benefit of the prisoner ; and such power was 
derived from the language of the 65th article of 
war, of the act of Congress of April 10th, 1806, 
which says— that in certain cases, the proceed* 
ings are to be laid before him, for his confirma- 
tion or disapproval, and orders in the case ; the 
last words, having no other just interpretation 
than the acknowledgment of such authority. 
In revising a sentence, and ordering a new trial, 
he is, however, to be governed by the same con- 
siderations which would determine a superior 
court of law, in an appeal from the inferior civil 
courts." 

But although a court-martial, on revision, is 
competent to amend any defect which has re- 

^ Kennedy, p. 233. > 3 Black. Cool, p. 387. Note. 

9 Opinions, p. 171. 
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suited from its own decision, not connected with chaptsr 
questions of l^;ality of procedure, it yet never- *• 



theless, cannot amend any illegality as to the ^JJS^^!!^£ 
constitution of the court, or any defect in its SSnwi^ 
composition ; nor can any illegality in the charge ^2i,"^ ^ 
be so remedied. Such deficiencies must be 
fatal to all the proceedings, and any sentence or 
opinions rendered by them' be entirely innoxious 
to the prisoner. Errors of this description must 
entirely invalidate the action of the court, and 
render the prisoner liable to trial by another 
court. In the treatise on the practice of courts- opinion of 
martial by Captain Simmons, (page 325,) a con- ^^"p"^ ®^ 
trary opinion is entertained. " But (says he) it 
cannot be admitted that every such capital error 
must, necessarily^ so entirely annihilate the court, 
as to expose the prisoner to trial by another court- 
martial." And, " a court of inferior jurisdiction 
may still, in itself, be a legal court, though 
not legally competent to entertain a particular 
charge, or any charge against an individual 
of privileged rank, for the trial of whom a court 
specially composed is enjoined, as in the case of 
a field officer ; but a trial, having, by inadver- 
tence, ill^ally taken place before such intrinsi- 
cally legal court, and an acquittal or conviction 
being once recorded, the statute just quoted,* 
must preclude any further trial. If, indeed, the 
court be of itself illegally constituted, as for in- 
stance by assembling under an expired warrant, 
by administering an improper oath, or by omit- 
ting the appointed one, it is, in fact, no court at 

1 That no officer or soldier being aaqidtUd or eomrieted of any' 
ofl^Qce shall be liable to be tried a second time by the $am€ or any 
oiher court-martial for the same ofience. (British Statute.) 
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cHAPTEE ally and therefore, whatever opinion such illegal 

5: assembly may be pleased to express in writing, 

it cannot be termed the acquittal or conviction 
of an officer or soldier by a court-martial ; their 
acts would be mere nullities." 
i>i>$o«tioa TO- The distinction which is here attempted to be 
drawn, appears to the author to be without legal 
existence. It is true that there is a difference in 
fact between the acts of a legally constituted 
body, and of an assembly not recognized in law ; 
but the first being illegal has no more efficacy in 
binding the subject to whom they are applied 
than those of the latter, which are admitted to 
be without force. A judicial body which is for- 
bidden by law to entertain jurisdiction of cer- 
tain offences and of particular persons, cannot 
most assuredly by neglect and non-observance 
of the injunction, restrain another tribunal in 
the exercise of its legal powers. Such a princi- 
ple if admitted would lead to the grossest 
abuses, and weaken the securities against crime, 
and the foundations of criminal justice. The 
language of the fundamental law both for this 
country and for England, is, that " no person 
shall be subject for the same offence to be twice 
put in jeopardy of life or limb." And how can 
a person be put in jeopardy (legal jeopardy) by 
the action of a court which has no power to en- 
force its mandate ? 
Acquittal or . An acquittal or conviction in law, signifies a 
be legal in or^ kgcd acquittal or couvictiou ; and the judgment 

oer to iMtf an* « i • i * 

other triaL of a court having no power to try, cannot de- 
clare such acquittal or conviction. If a court is 
limited in its judicial powers, all acts by it 
which transcend such limits, cannot be acknowl- 



z. 



REVISION. 209 

edged, for if it were otherwisei of what use in 
imposiDg any restraint upon its authority 1 . 
Now a court of this description, though legally 
constituted, which should take cognissance of 
acts and persons, refused to it by law, is in re- 
ference to the particular subject before it, no 
court at all. And a body which is only clothed 
with authority for the attainment of particular 
objects, cannot be considered as covered with 
the judicial vesture when it departs from the 
purposes for which it was erected. 

A court of inferior jurisdiction is in itself un- 
doubtedly a l^gal court ; but its acts can only 
have effect within the sphere of ita legitimate 
jurisdiction. Now to effect a legal acquittal or 
a l^al conviction, which may forever thereafter 
operate as a bar to a trial for the same offence 
by another court, the powers of the court which 
tries must be competent to entertain or take cog- 
nizance of the crime chaiged, and of the person 
offaiding. It is not sufficient that the court, 
which thus notices a charge, or a criminal be- 
yond the pale of its jurisdiction, should in it- 
self be a l^al court, to place the prisoner be- 
yond the possibility of another trial ; but it 
must have full audiority for its proceeding, to 
ensure such a consequence. To the writer the 
principle seems not at all affected, whether the 
courts in question be of one description or an- 
other, and the opinion given by the author re^ 
ferred to, would be equally applicable to trials 
by an ecclesiastical court, (which is undoubtedly 
a l^;al tribunal for certain purposes,) as to trials 
by an inferior court-martial. 

In a note to page 326, Captain Simmons, in 

27 
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CHAPTER noticing % difference of opinion by Major Vans 



X. 



Kennedy upon this point, reiterates his own, 

and refers to a case, and the opinion of Sir J. 
Beckett, judge advocate general, (Decanber, 
1828,) in illustration and support. 

The case, so far as it may be understood by 
the reference in the note, does not sustain his 
opinion ; for it does not appear that the trial was 
an illegal otke, though there were such objection- 
able matter with r^rence to its organization or 
composition, as to induce a recommendation for 
the remission of the sentence, and restoration of 
the prisoner to duty. It necessarily followed, 
therefore, that the prisoner could not be brought 
to trial a second time for the same offence. 

BiJe. The greatest latitude, it is believed, which can 

be claimed in favor <^ a prisoi^r on this head, 
is that where a court of adequate powers has 
proceeded to ju^ment, no second trial can have 
place — ^for though the decision may be ill^al, 
and therefore not binding, still it was the act of 
a legitimate court, exercising legal authority, but 
erroneous in result The prisoner has by the 
proceedings been in a legal sense jeopardized in 
his interests or safety, and he is not responsible 
for the errors of the court, nor while its powers 
were exercised was his amenability to punish- 
ment destroyed or diminished. 

i^w trial M an Where a prisoner has be^i found guilty, con- 
trary to evidence or upon irrelevant or impit^r 
testimony, a new ^al, as an Mt of mercy, may 
be gnnted^ "But there hath yet been no in* 
stance of granting a new trisd whaiv the pris« 
oner was acquitted up»& the first "^ 

1 4 Bk^k. Com., 961. 
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The requirements of the law, as regards the chapter 
action of the reviewing officer, are very distinct- ^' 



ly set forth, and accordingly no sentence can be J^^^J^t. 
carried into execution until after the whole of ^^£!^^ 
the proceedings shall have been confirmed. This 
tx>nfirmation of the sentence, by the officer vest- 
ed with the authority so to do, is usually affixed 
with his signature to the proceedings — and the 
decision is announced in orders. Should the re- 
Tiewing officer disapprove the proceedings of the 
court, he may direct the same for revisal, or ac- 
cording to the circumstances of the case, remit 
the sentence and order the prisoner to duty. 
There are times in which it is better to release 
the prisoner than to re-assemble the court for a 
reconsideration of his case, and this without 
prejudice to the service. Doubts on the part of 
the court, which if very nicely scrutinized may 
not appear strictly legal, sometimes lead to opin- 
ions which the reviewing officer cannot affirm ; 
and yet they are supported by such appearances 
of propriety, as to make very uncertain the 
action of the court if the proceedings be sent 
back for revisal. Under such conditions, if the 
crime charged against the prisoner be not of a 
character, taking into view the particular time 
and occasion of its commission, to jeopardize 
the principle of subordination and military se- 
curity, it would be preferable to dissolve the 
court, witii such observations upon the proceed- 
mgs as the peculiar case might justify. 

There has been made by some reviewing of- Approval and 
ficers a dislxnction between tiie approval and ^^ 

conjirmalAon of the proceedings of cotirts^mar- 
tial. All such distinctions can only be made 
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cHAPTiR properijr by the law itself. Whenever there is 

5l_ a doubt as to the proper terms to be employed 

to express the decision of the reviewing officer, 
reference should be made to the statute, and 
such language or terms be selected as are em- 
bodied therein — no other rule is safe* Accord- 
ing to the language of the 65th article of war, 
to confina the proceedings, covers by this term 
of approval all the doings of the court induding 
the sentence — ^and to disapprove the same, equal- 
ly rejects all. 

If there be errors in the proceedings which 
are not so grave as to conflict with the rights 
of the prisoner, or the demands of justice — such 
errors would be adverted to and modify the de- 
cision of the reviewing officer, but not neces- 
sarily lead to an absolute disapproval of all that 
the court had done. And so if the sentence 
should be too inadequate, or on the contrary, too 
severe for the offence of which the prisoner is 
found guilty, the like discretion is left to the re- 
viewing authority to animadvert upon the same, 
and according to his opinions as to the wants of 
the service, either send back for revisal, miti- 
gate, remit, or confirm the sentence. 
Distinctive The writcr would by these remarks endeavor 

l^to^^^^ to presjent.the fact, that the use of distinctive 

terms as applied to the process of investigation, 
and to the final opinion of the court, is neither 
required or necessary, but that whenever either 
the first or the second part of the trial is defec- 
tive, the reviewing authority may, in remarking 
upon the same, either confirm or disapprove, ac- 
cording to the propneties of the case, the whole 
proceedings. 
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When courts-martial have, upon revision, chapter 



X. 



adhered to the judgment first prouoimced, the 
form above adv^ted to has been most frequent- 
ly used. The reviewing officer in such cases 
may, in order that the criminal shall not go 
without punishment, prefer to confirm the pro- 
ceedings, should no I^al barrier intervene ; and 
where the first sentence has been exorbitant, can sentsnee may 
remit such portion as he may deem excessive, miued. ^ '^ 
Provocation received should be considered by Praroeuion re. 
the reviewing authority, in determining on the 



propriety of mitigating a sentence.^ 

The duty of every officer having authority to Tb© power and 

' • xi J* r _x -^* 1 • !• duty of reriew- 

review the proceedings of courts-martial, is lim- im officer umi- 
ited ; and he has power only to suspend the ex- 
ecution of the sentence, ^' pardon or mitigate any 
punishment ordered by such court."^ He can- 
not alter, or commute the punishment, even with 
the consent of the party sentenced. 
The law has clearly given the power to the p^idon or re- 

JM 1 1 •• • mitiioii of pun- 

officer who orders a court-martial, except m ishment. 

cases of capital punishment, or the cashiering or 
dismissing a commissioned officer, to pardon, or 
to mitigate any punishment ordered by such 
court-martial. To pardon is to absolve from 
punishment: to mitigate the punishment is to Mitigation of 
make it less in degree, but of the same species. '*^" 
Beyond this the reviewing officer cannot go. 
Any attempt to change the punishment in kind 
would be illegal, and such an exercise of author- 
ity would be the assumption of exclusive judi- 
cial, as well as to a certain degree, of legislative 
power. To commute punishment, is to substi- commuution 
tute for the one ordered, another of a different ^ p''^*"™^"*- 

1 OinnioiM, p. 732. * 89t1i Article of War. 
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cHAPTiB kind, — ^to change the species by the mere will 
^ of the individual, without any reference to judi- 
cial sanction. - 
Reinarkf vpoa These proDositions are plain and simple : but 

the above i pio* •«' iii i 

prietv of show, it IS proper to remark, that there has been, and 
^diflfereST*" still is, a diversity of opinion in relation to their 

legal propriety. The opposing views have beea 
sustained by able and distinguished l^al gentle^ 
men, occupying high places of trust and honor 
under the government, and as such views, in- 
Tolving the principles here stated, at the same 
time seem to contradict their simplicity, or at 
least put in doubt the essential fact of what is 
a mitigation of punishment, or in what the comr 
mutation of a sentence consists, it is due to the 
high and influential source from whence they 
emanate, that the reasons, which have induced a 
difference of opinion on the part of the writer, 
should be more fully developed. 
Reference to The decisious to which reference is made, are 

decisioDi in tlie • .v •* i.* i. rr i_ i_ i 

anny and navy, m those cases lu which oihcers have been ad^ 

Question ofle-.:i jjv' i_« j j»* j j.i_ • 

fTniity raised judged to be cashicred or dismissed the service, 
t ereon. ^^^ which scuteuces have been changed by order 

of the president, to suspension from rank and 

command, with or without pay, for a specified 

time. The question has accordingly been raised, 

and presented to the minds of many members 

of the military service, — Was such decision or 

order of the president legal V^ 

Distinct species There are two distinct speciesr of punishment 

wiu!^^^?of authorized by the military laws, which admit of 

no degrees. ^^ d^^Tees of Severity. They are, 1. Death; 

2. Cashiering or dismission. These punishments 

1 See the ardezs in the cases of Commander U. P. Levi of the 
Navy« and Capt. Drane, 5th Infantry. 
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are evidently different in kind, and are distinct- charie 
ively marked by the manner in which the law ^ 
declares for particular offenceSi they shall be in- 
flicted. Now it is argued, therefore, that such ^SC^ ^^ 
penalties, when adjudged by a court-martial^ ne- ^^^p^v^ 
cessarily can admit of no mitigation, but must 
be executed, or entirely remitted. It is true that 
the substitution of a lighter punishment is, in a 
certain sense, a mitigation in favor of the priso- 
ner ; but it cannot be considered that mitigation 
of the punishment which is contemplated by 
law. Mitigation, m its legal acceptation, means 
a less degree of the same species of punishment; 
and were not such the true meaning of the word 
as there used, it would vest in the hands of the 
reviewing authority, the power to substitute any 
kind of punishment which, in his discretion, he 
might deem a mitigated one. If a prisoner were 
sentenced to suffer death, could it be considered 
a legal mitigation of the pum'shment to order 
the infliction of any number of stripes? Or ■: 
should a commissioned officer be condemned to 
suffer death, where can the authority be found 
by which the mitigated punishment of cashier- 
ing might be substituted 1 In every punishment 
admitting of various d^^ees of intensity or se- PankhmMiti 
verity, a mitigated form can be substituted: as, ^^^^^ 
for instance ; suspension from rank and command, ^' 
with deprivation of pay, for one year, may be 
mitigated, in time, to six months, or without 
forfeiture of pay. Confinement at hard labor for 
six months, may be changed, in time, to two 
months, and so on. In such cases the species 
or kind of nunishment remains unchanged, and 
the severity of the sentence is mitigated in ao- 
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CHAPTER cordance with law. But where a sentence is 
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passed which can admit of no alteration without 
changing its character, the only means to shield 
the criminal^ is to resort to iiie power of par- 
doning. 

If the substitution of a minor penalty is per- 
mitted, on the ground that it is a mitigation of 
the original sentence, the discretion of the re- 
viewing officer must be the means and guide to 
the selection of it. If so, it might happen under 
such authority, that a punishment could be in- 
flicted which the law in no place recognizes as 
the penalty for any crime. The fact that the 
punishment is less onerous or painful than the 
one adjudged by tlie court, is the basis upon 
which is exercised the authority to act, and it 
must, consequently, be equally operative, whe- 
ther such mitigated sentence be a customary, or 
acknowledged means of punishment, or not. 
Now there are offences for which the law pro- 
iSw^ofinioM. vides a specific punishment, — and courts-martial 
nave no power to adjudge any other. For such 
cases, how can the sentence be mitigated by any 
change which the reviewing officer might desire 
to effect? The discretion of the president is 
then annuUed, and no authority is left with him, 
save, to order the execution of the sentence, or 
to pardon the offender.* 
Power of the The president possesses the power to pardon 
jj««iittopMw mjjgj. ^jjg constitution, and is, by the same in- 
strument, made the commander in chief of the 
army and navy; but there is no authority 
granted any where to him, to commute military 

* Case of 2d. Lt. J. H. Carieton, Ist Dngooos. Gen. Ordftr* 
No. 24, 1843. 
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pilnishments ; and it is a clear principle, " that cbaftek 
the president has no powers, except those which ^ 
he derives from the constitution and the laws of 
the United States. By the constitution, the 
president is made the commander in chief of 
the army and navy of the United States. But 
in a government limited like ours, it would not 
be safe to draw from this provision inferential 
powers, by a forced analogy to other govern- 
ments differently constituted. Let us draw firom 
it, therefore, no other inference than that, under 
the constitution, the president is the national and 
proper depositary o( the final appellate power, 
in all judicial matters touching the police of the 
army ; but let us not claim this power for him, 
unless it has been communicated to him by 
some specific grant from ccmgress, the fountain 
of all law under the constitution."^ 

It has been said, that the change of a sentence oi^seiioB to 
in the manner referred to, is made by the presi- "^ 

dent, not under the authority given to mitigate 
punishments, but by virtue of his prerogative as 
the chief magistrate of the nation* This an- 
swer made to the objection, yields tlie entire 
question. But there is a solid reply to this, 
which, if admitted, would concede a power still 
more objectionable than the first The presi- 
dent of the United States is not, like the British 
sovereign, the fountain of honor, and therefore 
possesses no power of the kind. All his official 
acts derive their authority from positive laws ; 
and prerogative or inherent right, or constructive 
authority, especially in the determination of 
questions of criminal justice, is not acknowl- 

^ Mr. Wilt. OpuiioDB, p. 172. 
28 
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edged) aikl would be adverse to the principles oi 
. our government 
oiumoc Inflict It may ako be remarked, that there is no 
i^amat power lodged with any military functionary, to 
inflict arbitrary punishment The law seems, to 
have had in view 'the possible exercise of such 
authority, and accordingly has declared, that 
^ no officer or soldier who shall be put in arrest, 
shall continue in confinement more than eight 
days, or until such time as a court-martial can 
be assembled." The principle involved in this 
act of the national legislature, is clearly, that no 
military person shall be subjected to arbitrary 
punishment, or without the intervention of a 
fair and impartial trial by a court-martial, ac- 
cording to the laws of the land. 

This question, as to the right of the president 
to mitigate sentences of courts-martial, and the 
meaning of the power to mitigate, has frequently 
been presented for decision. 
Slifk^^*Sl!!!!. !• In the case of private William Bamsman 
^" "^ of the marine corps, who was adjudged to suffer 
death, the question whether the President could 
change that sentence into one of " service and re- 
straint," &c., was submitted to Mr. Wirt, Att Gen. 
In the opinion given, (January 4, 1820,) it is 
stated — " the power of pardoning the offefnce 
does not, in my opinion, include the power of 
changing the punishment, but the power to miti- 
gate the punishment decreed by a court-martial, 
cannot, I think, be fairly understood in any other 
sense than as meaning a power to substitute a 
miliar pmushment in the place of that decreed 
by the court-martial, in which sense it would 
justify the sentence which the president purpo- 
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sea to substitate in the case under OMsideratioiL 



The only doubt which occurs to me as possible '* 
in regard to this construction, is whether the 
power of mitigating a punishment, includes the 
power of cAof^f^ its species; whether it means 
anything more than leMenmg the quamlity^ pie- 
serving, neyerthdess, the ipeoes of thefumth- 
meat. But there is nothing in the force of the 
terms in which the power is given, that ties us 
down to so nanow a construction. — ^It is proper 
to state, however, tliat a different ccmstruction is 
practically given to this power in the war de* 
partment ; for there the power of mitigation is 
not understood as giving the power to change 
the punishment"^ 

2. Again, the question was presented, arising c^mdmAx 
out of the case of Major WilUam Whistler, 2nd 22!^ 
rc^giment of infantry, (under the 83d article of 
war.) Mr. Berrien, the Attorney General, in 
giving his opinion said : ^' In those cases which, 
by the rules and articles of war, are required to 
be submitted to him, (and the sentences of a 
general court-martial in time of peace, and ex- 
tendiog to the dismission of a commissioned 
officer are among them,) the whole proceedings 
are required to be transmitted to the secretary 
of war, to be laid before the president, '^ for hk 
confirmation or disapproval, and orders in the 
case" The terms indicate an unlimited discre- 
tion ; and when it is considered, that he is, by 
the oonstituticm, the depositary of the paidonii^ 
power-^that this is co^extaisive with every spe- 
cies of punishment, except only in cases bf im- 
peachment, (and perhaps also for contanpts 

1 Opiidani, p. 23& 
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cHAFTBs against either house of congress,) it cannot, I 
5: . think, be doubted that he has authority to miti- 
gate, as well as to confirm or reject the sentence 
of a general court-martial, in the exercise of the 
supervisory power committed to him by the act 
for establishing rules and articles, for the govern- 
ment of the armies of the United States." 

'^ It would be singular, if, in the cases which 
are entrusted to the supervision of a subordinate 
officer, (see 89th article of war,) a power should 
be given to him over the sentences of a court- 
martial, which is denied to the commander in 
chief, in those cases wliich are referred to him.'^^ 
3. A more recent case than the above oc- 
curred, in which the power of the president over 
sentences of courts-martial, was again made the 
subject of inquiry. 
Case of Cora- Commander William Ramsay, of the United 

T i ymj CT Bam- ^^ • -■ i i 

•ay. States navy, was tned by a general court-mar- 

tial, and sentenced " to be suspended from all 
rank and command in the navy of the United 
States, for and during the period of five years." 
Upon a review of the case in July, 1843, the 
president ordered that the sentence be '' commut- 
ed to suspension for six months, without pay." 

It did not appear that the commutation of the 
sentence was made at Commander Ramsay's re- 
quest; or that the condition was accepted by 
him. After the expiration of the sentence, in 
April, 1845, Commander Ramsay made applica- 
tion for his pay, and the question then arose — 
has the order of the President derived him of 
his pay, for the six months during which he was 
suspended under the mitigated sentence — or in 

^ Opioions, pp. 731, 7352* 
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Other tenns, had the Presideiit of the United chaptbe 
States the l^al power to deprive him of his pay ^ 
for that tiine 1 

On the 10th of April, 1845, it was referred to 
the Attorney General, the Hoa J. Y. Mason, for 
an opinion. 

In examining the subject, the attorney general 
refers to the case of the United States vs. Wil- 
son, (Peters' Rep. 150,) and the definition given, 
by chief justice Marshall, of a pardon, and ap- 
plying those principles to the circumstances of 
the case before him, remarks, that '' the president 
did not exercise the pardoning power." The ex- 
amination of the subject by the A. G. was full 
and able, and he concluded his remarks in the 
following language. 

" When an officer is brought to trial, and is 
sentenced to be punished, the executive may 
mitigate the severity of that punishment, — ^but 
there is a guide — ^the discretion is a legal discre- 
tion — and the mitigation must not be according 
to a capricious will, but must have the sanction 
of the judgment of the court — ^it must inflict a 
part of the punishment awarded by the judg- 
ment, with the exception of those cases in which 
there is no degree — ^when the whole punishment 
must be inflicted, or no part of it can be— such 
is the case of a sentence of death." 

"I am constrained to the opinion therefore, 
that Commander Ramsay is entitled to pay du- 
ring the period mentioned in the 4th auditor's 
letter, notwithstanding the terms in which the 
president commuted his sentence." — (See Ken- 
nedy, pp. 236, 237.) 

The above cases have been cited, and deemed 
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sufficient to show the reasoning, or the principles 
^ iqpon whidi the several q[>inion8, in regard to 
this subject, have been founded. 
W^'^^it^ It is well, however, to remark upon a fact, 

^IS^rSt ^^^^^ ^^ exerted some influence upon the 
tbB^veimiMDt judgment of the persons called to the considera- 
taon of l&e sutyect, that by the 42nd article of 
die *^ Act tor the bett^ government of the navy 
of the United States,'' of April 23, 1800, the 
President (^ the United States is in direct terms 
authorized, '' to pardon or to mitigate the pun* 
ishment decreed by a eourt-mardat"' — ^whereas 
by the 89th article of -war, enacted' for the gov- 
omment of the armies of the United States, 
April 10, 1806, the power to " pardon m miti- 
gate any punishment ordered by such court," is 
only conferred upon '' every officer authorized to 
orcter a general court martial.'^ 

But notwithstanding this difference which ex- 
ists in the lai^uage of the corresponding arti- 
des, intended for the government of the land imd 
of the naval forces, there has never been a se- 
rious doubt of the power of the President of the 
United States to mitigate sentences ordered by 
army courts-martial ; and this because such au- 
tfa(NJty would of necessity attech to him as the 
the first general under the constitution of the 
confederacy — and therefore the question has 
really been, as to the true or l^;al meaning of 
the mitigation erf* a sentence. 
BwMBrto upon In the aigumeuts of the several attomey gen^ 
^"**** erals, to whom Ae question has been referred, 

the pow» of the presid^it to mitigate a sen- 

* Homan** Naval Laws, p. 66* 
i Cffdas' Mil. Lawa, p. ISO. 
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tence, by substituting a lighter punishment of a chaftsr 
different species, has been claimed as a matter '' 
of expediency or convenience, and not as the di- 
rect inference of any legal or constitutional pow- 
ers. Aad in one opinion quoted (2), it is said to 
exist in all cases, except in cases of impeach- 
m^M;, (which is a provision of the constitution,) 
and perhaps also for contempts against either 
house of Congress" — which is the mere notion 
of propriety of the writer. 

But it must be observed that the defect of the Defect of a law 
law or the laws, does not cure itself; and while tSSi^ *™ 
we most readily admit that such pow^, with 
certain limitations, would be rightly invested in 
the executive, and thereby in all such cases 
enable him to execute justice in mercy, still as 
the authority has not been given, it cannot of 
course be exerted. 

Another objection against the exercise of such ofcjectkmioth; 
authority under the existing laws is, that it de- •«»««»«. 
stroys, if conceded, the uniformity of a legal 
rule, and therefore the law is rendered capri- 
cious. It has never yet been maintained, that 
an officer having the power to pardon or miti- 
gate the sentence of a court-martial (the sen- 
tence of death, or of cashiering an officer are 
excepted by the 89th article of war) could mit^ 
igate such sentence by substituting another pun- 
ishment of a different species, but milder in 
character, nor has it ever been pretended that 
IJie president could chai^ the kind of punii^ 
ment when mitigating a sentence of any descrip* 
tion. TiTow if the authority t6 act is thus re- 
strained in one instance — and for which'rhtire is 
no special provision by law^-^why should it not 
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cHAFTiB be equally restxaiaed in 9^ other cases, where 

^' legislation has not permitted a wider discretion 1 

If the piesident is to measure his authnrity by 

the particular circumstances of cases, it is evU' 

dent that the rule is destroyed, and the only 

means l^ft for his guidance is his own discretion 

— ^and yet the only answer which has been 

given, or can be given to the interrogatory above 

is, that it is convenient or expedient for the 

president to exercise such powers. 

PovvBTC of prw- The leading principle for the government of the 

from the cooiti- exocutivo department is, that the president pos- 

Uiwi. sesses no powers but what are derived ftom the 

constitution and the laws ; and bearing this max- 
im in mind, should we refer to the country, from 
whence our fundamental laws were received, it 
will be seen that in analogous cases, the British 
sovereign is not permitted to commute the pun- 
ishment of death decreed by a court-martial to 
transportation for life or a term of years, with- 
out the express sanction of parliament^ — and 
were the rule endeavored to be sustained, 
against which the writer now argues, conceded, 
it would invest the head of a republic, with 
power which is denied to a kingly ruler-r-admit 
a principle in a government whose inception 
vros based upon the limitation of arbitrary 
sway, which is rejected by the laws of a mon- 
archy! Surely then, under this view of the 
subject, the right claimed for the chief magis- 
trate of the nation, is opposed to the entire his- 
tory and purposes of our civil polity. 

It is a well understood maxim of law, that 
the sentence adjudged against a prisoner cannot 

^ Mutiny Act* 
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be commuted, or changed by substitudiig a pun- cHArm 
ishment of another kind in its place ; and this is '* 



founded upcm good reaacms, as such power would |S^e ^i^' 
necessarily divest punishments of judicial sane- jj^g^,^ 
tion. The power which is cony^ed by the 
statute, to pardon or mitigate any sentence or- 
dered by a court-martial, does not, therefore, 
give the power to commute such sentences, — for 
a very material difference exists between them. 
Pardon or remission of a sentmice relieves the 
convict from the pains or penalty denounced 
against him ; and mitigation lessens the amount 
of punishment, though the part which is inflict- 
ed is authorized by the judirment or sentence of lUciBdtobeMi- 
the court Considerations of mercy enter into jodgMot oniw 



the exercise of these powers, and they cannot be 
employed to the prejudice of others. But the 
power to commute necessarily implies the power 
of causing the infliction of an arbitrary punish- 
ment, which has not previously received the 
sanction of any judicial tribunal.^ 

Further, it may be remarked, that the power p^ww to pu^ 
to pardon '' offences against the United States,'' dJ!d^lJ^ 
given to the president by the constitution, does ^ "^•*«^ • 
not imply, or include the power to mitigate judi- 
cial sentences ; or else, the subsequent provisions 
of law^ would be altogether supererogatory ; and 
hence it seems necessary to consider the words 
'' to mitigate any punishment," as technical, and 
meant to authoriise the president, only to lessen 
the amount, but preserving the kind, or species 
of punishment decreed by the court 

> Xfliuw^, pw mi. 

• 4Sd Aitide of BegdatioBt fior the Na^y, and 89th Aitide of 
War. 

29 
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Proeeedingi of 
•coartfl-niafad 
aiot subject to 
review oy an- 
•other court. 



If the pardoning power was not vested in the 
executive by the constitution, or the laws, it is 
evident that he could not dispense justice in 
that form ; and if the pardoning poww included 
likewise the power to commute sentences, there 
would be no purpose or object attained in giving 
him a special authority to mitigate such sen- 
tences. It is believed that this power has never 
been conceded, in matters pertaining to the civil 
departments of life, under any system of Ameri- 
can or English jurisprudence, to the head or ex- 
ecutive of any government ; — for such concession 
would be to put the arbitrary will or discretion 
of an individual in opposition to the declared 
sanctions of the law, while no such will, or dis- 
cretion, had been acknowledged by legislative 
enactment ! 

Such are the views of the author in regard to 
this question, and the principles and reasoning 
which have led him to the conclusions ex- 
pressed in the foregoing pages ; and it is with 
great deference, and hesitation, considering the 
weight of authority by which a contrary opinion 
has been maintained, that he now submits tliem 
for the consideration of the reader. 

The proceedings of a court-martial having 
been finally disposed of by the ofiicer ordering 
the court, are not liable to be reviewed by any 
other authority — that is, there is no court in 
which any appeal against the sentence of a 
court-martial can be brought, nor in which it 
may be revised.* 

The officer (of the required rai&) who sue- 

1 With the exception of the right of appeal from the judgment 
of a re^^ental court-martial, under the 36th Article of War. 
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ceeds, in command, to a general commanding an chapter 
anny, or a colonel commanding a department, '' 
occupies the same position in relation to all fS^SSSUST »er^ 
judicial functions,^ and may exerdse the same ^^ cS^ 
powers as his predecessor: but although this jl^dSI^^ur 
successor may pardon or mitigate any punish- i»^«««^r* 
ment (exceptbig sentences of death, and cashier- 
ing a commissioned c&cer) which has been or- 
dered by a court-martial, and approved or con- 
firmed by the fiirst, still he may not arraign or 
impugn die propriety, or motives which induced 
the first decision. The l^al discretion to decide 
having been invested in the first, his confirma- 
tion of the proceedings is decisive, and the trial 
thereby completed. Should it appear that an 
error has been committed, the remedy for the 
wrong is to be found in the power to pardon or 
mitigate the sentence; but an examination or 
review of the reasons and acts of the previous 
commander is not allowable.' 
The proceedinjTS, or record of every court- Record depot- 

^^ ^^ ' . 1 , . * .» itedintbewM 

martial, are sent to the head quarters of the department. 
oAcer by whose authority the court was ap- 
pointed, and finally deposited in the war depart- 
ment ; where, upon demand of the party tried, 
or by any person in his behalf, a copy of the 
sentence and proceedings of the court-martial 
will be furnished.' 

In connection with the subject just considered, 
there is, incidentally, presented to our notice 
another of vast importance, and one in which 

1 eSOi Article of War. 

* See case cf Amslaat Surgeon SteveiMGO, Eaitem Depart- 
ment, Order of April 4, 1829, in wldch due principle seems tc 
liave been to some degree overlooked. 

• 90th Artide of War. 
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CHAPTER eveiy officer of the army and navy has a high 

*: and abiding interest. From the intrinsic im- 

Sr^i w ^ portance of it, the various and conflicting opin- 
pndSenf lodb. ^^^^ which. exist in relation to it, even in the 
J|Ji3;jJJ^Jjf" military service; and the views under which it 

was supposed to have had a partial settlement, 
as well as the practice which, to a limited ex- 
tent, has obtained, — ^the writer is induced to 
present it to the consideration of the reader. 

The questi<Mi then, which is now to be can- 

sidered for a brief space, is as to the legal rig^t 

of the president of the United States to dismiss 

jfh>m the service, without trial, a commissioned 

fficer of the army or navy. 

This power has been assumed for the presi- 
dent, and^ acted upon in various instances ; and 
apparently relying altogether upon the basis of 
a construction given to the constitution by con- 
gress, on the first oiganization of the govern- 
ment The question then was, whether the 
president could dismiss from office, persons who 
were appointed by and with the consent of the 
senate, without the consent of the senate, like- 
wise, to such removal. Such was the construe^ 
tion of the constitution while it was pending for 
ratification before the state conventions, by the 
*' Federalisty^^ and it is therein observed : '^ The 
consent of the senate would be necessary to dis- 
place as well as to appoint ;" and that, '^ those 
who can best estimate the value of a steady ad- 
ministration, will be most disposed to prisse a 
provision, which connects the official existence 
of pQbKc men with the appiobatbn or disappro- 
bation of that body, wliich, froin the greater per- 
manency of its own composition, will, in all 
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probability, be less subject to inconstancy than 

any other member of the government"^ i: 

In oiganizing the departments of the execii- 
tiye, the question, in what manner the high offi- 
cers who filled them should be remoyeable, came 
on to be discussed. 

In a committee o( the whole house on the bill 
" to establish an executive departmenti to be de- 
nominated the department of foreign affairs^'' (af« 
terwards denominated the department of state,) 
Mr. White moved to strike out the clause which 
declared the secretary to be removeaUe by the 
president 

It was contended, that such powier was not 
placed in the jnesident alone. 

" In the power over all the executive officers, 
which the bill proposed to confer upon the presi- 
dent, the most alarming dangers to liberty were 
perceived. It was in the nature of a monarchi- 
cal i»erogative, and would convert them into 
the mere tools and creatures of his will. A de- 
pendence so servile on one individual, would 
deter men of high and honorable minds from en- 
gaging in the public service ; and if, contrary to 
expectation, such men should be brought into 
office, they would be reduced to the necessity of 
sacrificing every principle of independence to 
the will of the chief magistrate, or of exposing 
themselves to the disgrace of being removed 
from office, and that too at a time when it might 
be no longer in their power to engage in other 
pursuits." 

On that part of the constitution which vests 
the executive power in the president the friends 

> FedertlMt, No. 77. 
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CEAFTKE of the origiiiol bill founded their ailments prin- 
^' cipally ; and the amendment was negatived by a 
majority of thirty-four to twenty. 

Subsequently the bill, on motion of Mr. Ben- 
son, (seconded by Mr. Madison) was so amend- 
ed, as clearly to imply the power of removal to 
be solely in the president. The amendment 
was adopted, and the bill passed into a law.^ 

Such was the declaration of the opinion, upon 
the subject, by congress. K we look to the re- 
marks, quoted above, against the acknowledg- 
ment of such authority in the hands of the pres- 
ident, we cannot but be struck by their peculiar 
appropriateness to oflSicers of the military ser- 
vice; and if the question in debate had had 
reference to them, (which it had not, but was 
exclusively pertaining to officers of the execu- 
tive, civil departments of the government,) they 
could not have been more just and forcible. In 
the condition, obligations, duties and rights (either 
inferentially deduced, or by express legal provis- 
ions,) of military persons, and those occupying 
places in the civil departments, we perceive so 
wide a difference and strong a contrast, that the 
argument above referred to is pointedly apposite. 
The first occupy a very different position, both 
from the nature of their employment, and the 
means of their regulation or government, from 
the latter, who fill places of civil trust. To 
such as the discussion, at the time alluded to, 
had special reference, they were appointed by 
the president as aids in the administration of the 
goyemment, and for the proper and becoming 

1 Marshall's Life of Wasbmgton, Vol. V., chap, iii., pp. 196 
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exercise of all its powers he is justly held re- 
sponsible ; and, therefore, it was, in reference to . 
civil officers, conceded, that for the faithful exe- 
cution of the law, the power of removal was 
incidental to that duty, and might often be re- 
quisite to fulfil it 

But there is and can be, no necessity for a like 
concession of right to the executive, in relation 
to the members of the military service. They 
are but the mere actors in a subordinate sphere ; 
harmony of* opinions between them and the ex- 
ecutive is not requisite for any administrative 
act or measure of government ; and though the 
president is responsible to the nation for the 
general direction of the military forces, yet he is 
not so for their individual conduct; because 
every officer in his personal relations to the 
government, is made a part of a legally organ- 
ized body, and held accountable for his acts by 
a distinct penal code, which has provided the 
means of trial, and mode of punishment, for 
every breach of discipline and good order, and 
for every misdemeanor or crime, of which he 
may be guilty. 

There is no other particular class of men, for 
whom legislation has prescribed a specific regu- 
lation ; and therefore, it seems to be a just con- 
clusion, that for any offence or offences, contem- 
plated by such regulation, (and the military 
statutes cover the entire conduct of commis- 
sioned officers, of the army and navy,) they can 
only be tried or punish^, in the manner in 
which the law declares they shall be tried and 
punished. 

But the legislative construction of the consti- 
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tution, as referred to above, has ever since been 
acquiesced in, and acted upon, as of decisive 
authority ia the case ; stilly it is to be remarked, 
as a striking feature which distinguishes the 
rule, that the power, by which it is made ope* 
rative, is purely inferential. 

In commenting upon the powers of the pe-. 
sident, a very eminent jurist,^ in reference to* 
this question, makes these observations : — 

'' This question has never been made the sub- 
ject of judicial discussion, and the construction 
given to the constitution in 1789, has continued 
to rest on this loose incidental declaratory opin- 
ion of congress, and the sense and practice of 
government since that time. It may now be 
considered as firmly and definitely settled, and I 
entertain no manner of doubt of the good sense 
and practical utility of the construction. It is, 
however, a striking fact in the constitutional his- 
tory of our government, that a power so trans- 
cendent as that is, which places at the disposal 
of the president alone, the tenure of every exe- 
cutive officer appointed by the president and 
senate, should depend upon inference merely, 
and should have been gratuitously declared by 
the first congress, in opposition to the high au- 
thority of the FederaUst ; and should have been 
supported or acquiesced in by some of those dis- 
tinguished men who questioned or denied the 
power of congress, even to incorporate a na- 
tional bank." 

It is very evident^ from tiie above extract, that 
the distinguished writer doubted the legal pro- 
priety of the construction adopted by congress, 

1 1 Kenft Cofmramtaricw, 390. 
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though he is willing to acquiesce in the decision cbaptib 
firom considerations of public expediency, or ^ 
practical utility ; still the views here expressed, 
must have reference to executive officers of the 
dvil departments, and the authority, granted by 
the interpretation given, should therefore be ap- 
plicable to no other class. 

But the same expediency, or practical utility, 
does not exist in the case of officers of the mill* 
tary departments of the government, and from 
which the rule or construction, as applicable to 
other descriptions of public functionaries, derives 
much of its vitality — ^and this because the le- 
gally established tribunal can always be con- 
voked for the doing of justice, in the manner 
pointed out by the laws, in all cases of military 
deUnquencies ; or, if delay be of necessity, it can 
only be in times of unusual and extraordinary 
emergencies, and even then of no very long con- 
tinuance. 

The following cases may serve to illustrate 
more forcibly, the propriety, safety and justice, 
of referring at all times, to the regularly ap- 
pointed court for the administration of military 
justice. 

1. Consequent to the investigation of a court ctm of c^ 
of inquiry, held in July, 1821, Captain Daniel ^'^^"^ 
Curtis, of the second regiment of infantry, was 
dismissed the service by order of President 
Monroe, October 16, 1821. And on the 8th day 
of the following April, no promotion having been 
in the meantime made to his place, he was re- 
stored, at his own request, to the army, by the 
president, for trial On the 17th April, 18822, a 
general court-martial was appointed, bdbre 

30 
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cBAPTBB which he was arraigned, and tried, and being 

^' duly convicted of the offences alleged against 

him, was sentenced to be cashiered: — which 

sentence was duly confirmed by the president, 

and carried into execution. 

GiM of M^ 2. A court of inquiry was instituted in the 

spring of 1836, to investigate certain imputa- 
tions against Major William Gates, of the 1st 
r^ment of artillery ; and upon the proceedings 
of the court, he was dismissed the service, June 
7th, 1836, by order of President Jackson. Upon 
further consideration of the case, Major Gates 
was re-appointed a major in the 2nd regiment 
of artillery, to date with his former commission, 
which re-appointment was confirmed by the sen- 
ate; and a general court-martial having been 
appointed, February 7th, 1837, for his trial, he 
was, after a patient investigation of the charges 
preferred against him, found not guUty^ and 
honorably acquitted ! 

The above cases may present the rule now 
advocated in a favorable light. In the first in- 
stance, it is perceived, that there was not a ne- 
cessity for dismissing the officer vdthout trial, as 
a court-martial was readily assembled, which, in 
its procedure, sanctioned by its sentence, a pro- 
p^ punishment, and vindicated the discipline of 
the service. No right was thereby restrained, 
no wrong inflicted, but on the contrary, by sub- 
mitting the case to a legal tribunal, private in- 
terests were protected, and public justice satis- 
fied. 

But in the second instance, although there 
was a parallelism in many features with the 
other, yet in the results tbfice was a wide di- 
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vergency. Upon precisely the same descripdon chaptbb 
of preliminary proceedings, a like command had '* 
been given that the accused should be stricken 
from the rolls of the army ; and yet, in the lat- 
ter case, when an appeal was made to a general 
court-martial, and which court might have been 
at any previous time assembled without diffi- 
culty, how different the judgment! Circum- 
stances, facts, and arguments, were then pre- 
sented, which, in the less formal conduct of a 
mere inquiry had been overlooked or disregard- 
ed ; and the verdict of the court in saving an 
officer from poverty and disgrace, exemplified in 
that emphatic fact, the justice of the law, — ^the 
law to which every officer looks for protection — 
by which the just measure of his conduct is de- 
termined, or the penalty for crime apportioned ! 

The author had proceeded thus far, when the Letter to Se- 
foUowing able paper, addressed to the secretary on ^ «ibj^" 
of war, under date of April 23, 1845, by a S^oSST 
highly distinguished citizen was furnished ;^ and 
being kindly permitted to introduce the same to 
the notice of the reader, he now would make a 
becx)ming acknowledgment of the same. 

The opinion thus presented, will be seen to 
cover more in detail the question in discussion ; 
is reasoned with logical precision, and stated in 
simple and vigorous language. 

The papers submitted, and upon which the 
argument is presented, are, 

1. Letter from a gentleman of Springfield, 
Massachusetts, April 18, 1845, claiming for the 
president the right to dismiss the store-keeper 
there ; — 2. Letter dismissing Mr. Charles Little, 

^ MajoCgg^WBl Winfield Scott. 
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cHAPnm store-keeper, August 28, 1835 ; — and, 3. Opinion 

^' of Mr. Attorney General Butler, February 25, 

1837, on which Mr. Little was restored to office^ 

The writer thus rmnarks : — 
Opinion ftndar- " These papers have been referred to me by 

the secretary of war. They present a grave 
question — one that has been little discussed, and 
only, as far as I know, between President Adams 
and myself in 1828. On that occasion the pres- 
idmit practically admitted his want of power to 
dismiss, without a judicial sentence to that effect 

^' I am aware that many presidents have ex- 
ercised the power in question. But a strong 
negative is found in the fact that every officer sa 
dismissed from the army, has, on a demand to 
that effect, been restored and allowed the ben- 
efit of a trial by his peers ! The dismissed offi- 
cers who n^lected to make such demand, and 
who, therefore, were never restored, probably 
looked upon their arbitrary dismission as an act 
of mercy to themselves respectively, as covering 
up the details of guilt and shame which other- 
wise would have gone on judicial record and 
been made perpetual. 

" I do not mean to discuss the question of ' re- 
movals,' or the power to dismiss from the public 
service in general. Tliat has been elaborately 
argued and reviewed at different periods, and 
perhaps yet remains an open question. I shall 
confine this brief to the tenure of the commis- 
sioned officers of the army, which rests on spe- 
cial grounds. 

'' An army in a republic, it will be admitted, 
is ft delicate— nay, a most dangerous machine, 
unless held in the strictest dkdjdine — i. 6., in the 
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strictest obedience to the constitution and the cRArm 
laws. It is equally essential to the good of a '' 
republic^ that its anny should also not be a 
slavish machine ; that sdl arbitrary and capricious 
action oyer it should be excluded ; that it be at 
all times under the goyemment of fixed and 
constitutional authority. Misera est servUua vH 
jus est out vagum out incogmtum. 

" ' The goyemment, [with us the l^slaturej 
ought precisely to determine the functions, du- 
ties, and rights of military men— soldiers, offi- 
cers, chiefs of corps', generals.' — Vattel. 

" ' The congress shall haye power to make 
rules for the goyemment and r^ulation of the 
land and nayal forces.' 

" This power was taken up, and for the time 
being in respect to the army exhausted by the 
act (commonly called tlie nUes and articles of 
voar^) of April 16, 1806. — Cross' Mil. Laws, pp. 
107, 123. 

" It is of the yery essence of ^ rules for the 
goyemment of the public forces that they 
should define and prohibit offences — ^prescribe 
penalties^ and in addition, designate the tribunal 
which is to ascertain such offences and apply 
the prescribed penalties. 

'' Now all this is clearly done in the act of 
1806. Congress has therein carefully enume- 
rated and defined eyery possible act which it 
chose to consider an offence in the military 
state, or land forces ; and, to exclude all arbi- 
trary action, has placed in juxtaposition with 

1 EateWwh a d, bj dM old eongms, June 30, 1776, Norembor 7, 
1776, SopleiBlMr 80, 1776, 6ec, ^U^ wUch wen reoognised un- 
der &e CQBfltitiitiaii by the act, Sept. 29, 1789. — Cro99^ p. 41. 
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CHAPTER each and every oflfence so created — ^in the same 
^ article — the tribunal (a court martial and not 
the president) to judge the alleged offence and 
to apply the prescribed punishment. How can* 
that connection, in a constitutional act, and 
therefore part of the ' supreme law of the land/ 
be legally dislocated, (except by another such 
act,) and the president seize upon a jurisdiction 
so carefully lodged in other hands ? 

'<A remaricable legislative construction, sup- 
porting — ^nay, establishing my view of the power 
in question — ^is found in the ' act concerning the 
disbursement of public money,' Jan. 31, 1823, 
sect. 3, CrosSj p. 216. Here an offence, pre- 
viously created and made punishable only by a 
court, under the 39th art. of war (Cross, p. 114) 
is, by special dislocation, to ' be promptly re- 
ported to the president of the U. S. and [the 
offender] dismissed from the public service.' 
(This power has, in the case of quartermaster 
Captain Davis, been exercised within a week. 
The dismission could only have been summarily 
made by direction of law.) 

" General courts-martial must, under the 64th 
article of war, (^Cross, p. 117,) consist of from 
five to thirteen members, each taking an oath 
(69th article) to ' try and determine' according 
to the rules and articles, ' and if any doubt shaU 
arise, not explained by the said articles, accord- 
ing to your conscience, the best of your under- 
standing, and the customs of war in like cases^ or 
what may be termed the common law of the 
army. 

" This common law is recognized by Mr. At- 
torney General Wirt, April 5, 1824. And again, 
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Feb. 20, 1828, he distrusts his ^ own judgment chaptbe 

in reference to ' the existing usage and practice ^ 

of the army, known only to military men.' — 
(^nions of Attorneys General^ pp. 489, 596. 

'^ No sentence of a court martial| * in time of 
peace, extending to the loss of life or the dirniis" 
don of a commissioned officer, or which shall — 
either in time of peace or w&r — ^respect a gene- 
ral officer, be carried into execution until after 
the whole proceedings [of the court] shall have 
been laid before the president of the U. S. for 
his confirmation or disapproval, and orders in the 
case.' — 65th article, Cross^ p. 117. 

" Here is extreme care taken by congress of 
the commission of an officer — often more dear to 
him than life— ^ven after it has been submitted 
to the judgment of his peers. 

^' In respect to the army and navy, the pres- 
ident is only the ^ first general and admiral oftiie 
Omfederacy.^ Federalist^ No. 69, by General 
Hamilton — ^written in 1788, pending the ques- 
tion — shall the constitution be adopted 1 in or- 
der to dispel the fear that the president would 
become, like George HI, the fountain of all 
honor and power over the army and navy. In- 
deed it was only as the ' first general' that the 
president ever appointed a general court-martial 
down to 1830 ; for the 65th article of war only 
gives that power, in terms — ^to * any general com- 
manding an army, or colonel commanding a sep- 
arate department' In a certain class of cases, 
provided for in the new and anomalous act. 
May 29, 1830, sect 1., (^Cross^ p. 225,) the power 
to appoint courts is fixBt given to the president 
in terms. 
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OBAFTXB '' What power nas the ' first general/ or anj 
'* officer, over the army, except such as is clearly 
derived from the constitution or laws 1 

" In all cases (except those arising under the 
act of 1823, respecting the settlement of ac- 
counts) it has been shown that trial by a courts 
is as much a part of the rules and articles of 
war as the offences therein severally created, or 
the punishments to be decreed. 

''Suppose a court sentence an officer to a 
year's suspension; would any president think 
of substituting the higher punishment of dis- 
mission ? 

'' But it may be contended that if the president 
cannot summarily dismiss for any statutory of- 
fence, other than that created by the act of 1823 
(non-settlement of accounts) he may, neverthe- 
less, exercise that power without the assign- 
ment of any cause. 

'' Besides the reply that no such case has ever 
occurred in the army— that attribution of pre- 
rogative to the president would give him a 
power over an unaccused and innocent officer, 
which he could not have exercised over the 
greatest and most apparent guilt — ^the coward- 
ice or treason of a Hull ! The surrenderer of 
Detroit was tried by a general court-martial, 
and was only dismissed in mitigation of the senr 
fence which doomed him to die ! 

'' The 5th amendment of the constitution, only 
exeats from a preliminary presentment by grand, 
juries, cases arising in the land or naval forces ; 
and does not take away from their officers the 
benefit of a trial in chief by their respective 
peers* 



REVISION. 241 



X. 



"Mr. Attorney General Butler's opinion be- 0Hin*im 
fore me admits that military store-keepers are _ 
duly ^appointed by the president and senate, 
commissioned and sworn/ And being further 
placed under the rules and articles of war, it 
follows that they are as much officers of the 
army as our generals. — (See Army Register, 
p. 10.) 

" But Mr. Attorney General Butler, speaking 
of store-keeper Little, adds : — ^ He was liable, 
like aU other officers, to be dismissed by the 
president'! Mr. Butler had, evidently, never 
investigated tlie question of power, but de- 
cides that the power, in point of fact, had not 
been exercised, and, therefore, that Mr. Little 
was still in service ! 

"I have omitted to state that the power in 
question has been claimed for the president, but 
never exercised, under two other heads : 

" 1. Under the llth article of war^ (^Cross^ p. 
109.) — ^Every individual who enters the army 
by enlistment or by commission, is held to re- 
main in it, under the penalty of being considered 
a deserter^ until regularly discharged. Non- 
commissioned officers, musicians, privates, &c., 
&c., (enlisted men,) receive a formal paper call- 
ed a discharge, signed as the article directs, at 
the end of the engagement of each ; or, if by 
sentence of a court, the order^ in the case, is 
such discharge. Cmnmissioned officers are ' dis- 
charged' in three ways : 1. Upon tender and ac- 
ceptance of commissions — called resignations; 
2. Partial reductions or disbandments of the 
army, when all surplus officers go out, and are 

declared by the president, in orders, to be honor- 

31 
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CHAPTER My dischaiged ; 3. Sentences of general courts- 
'* martial, when the term honorable is, of course, 
omitted. In all three cases, the officers are put 
out by order of the president giving the dis- 
charges. 

^' But it may be said, if, in each class of the 
cases — ^the last, as in the first and second, the 
president gives the order of dischai^e, why does 
the article specify 'by sentence of a general 
court-martial ' 1 Because in time of war (see 
65th article) a general o^cer in command of a 
particular army, &c., &c., has also the power to 
discharge a commissioned officer, sentenced to 
be dismissed by such court; and but for the 
words, in the 11th, 'by sentence of a general 
court-martial,' this article would not have been 
in harmony with the 65th. 

"The 11th article, therefore, gives no power to 
the president to make arbitrary discharges of 
officers — ^in other words dismissions. 

" 2r The words found in every officer^s parch- 
ment :— ' This commission to continue in force 
during the pleasure of the president of the U. S. 
for the time being.' 

" This durante bene phcito would seem to con- 
clude the question, and it certainly would be 
conclusive, if those words were, in any manner, 
founded on, or derived from, specific legislation. 

"June 17, 1775, a committee, appointed for 
the purpose, submitted to congress the draught 
of a eommifision for General Washington, which 
wa» adopted. (Journals, voh 1, p. 85.) Tkki" 
cbraugbt, in all ito formal part»,. was closely 
coined from British cemmissions^ (there were at 
least twenty members who had held such,) sub* 
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stituting in the closing words — 'This commis- chapiie 
Bion to continue in force until revoked by this or _ 
a future congress.' And congress then, and 
down to the adoption of the present constitu- 
tion, it will be remembered, exercised over the 
federal forces, all the powers of the British king 
and parliament united. 

'' That draught was substantially followed in 
all army commissions given by the old congress. 

" Since the adoption of the constitution of the 
United States, there has been, absolutely, not a 
syllable of legislation on the form of army com- 
missions. The old form has been continued, 
substituting ' the president of the United States,' 
for the kingy (in the sentence quoted, and origi- 
nally borrowed from British commissions.) This 
probably was the pen-work of some clerk, or at 
most, the hasty direction of the secretary of war, 
without reflecting that the chief magistrate, in a 
republic,* is not the fountain of all honor and 
power." 
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Corporal POD* 
ishment, now 
inflicted. Pun- 
ishment mart 
not be proUmg* 
ed. 



The sentence of a court-martial having been 
confirmed, the next step is to carry it into exe- 
cution. It is a matter of importance, that the 
moral effect of punishment be not lost to the 
soldiery, upon whom the example is designed to 
operate, by any carelessness or levity exhibited 
at the time of its infliction ; and for that reason, 
in the armies of all nations, the execution of ju- 
dicial sentences has been marked by solemnities 
and ceremonies. The order of military exhibi- 
tions is, in its nature, one of ceremonial, and the 
precision and formality which are observed on 
ordinary occasions, should not be wanting upon 
occasions where the object is to impress the 
minds of the spectators with seriousness and 
awe. 

When the sentence awarded is corporal pun- 
ishment, the troops of the regiment or garrison 
are drawn up to receive the prisoner, usually in 
some retired spot, as the ditch of an outwork, to 
which place he is conducted by a guard or es- 
cort. Upon his arrival at the place of punish- 
ment, the adjutant, or other staff officer, reads 
the sentence of the court, and its approval ; the 
prisoner, during the time occupied in reading, 
standing uncovered, and advanced a couple of 
paces in front of the escort He is then ordered 
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to strip to the waist, and is tied to a machine cRAirm 
called a triangle, which is formed of three 1^, "* 
connected hy a bolt at the top, and separated 
about four feet at the bottom. A bar is fastened 
at a proper height to two of the 1^, against 
which the prisoner may lean his breast, who is 
tied by the ancles to the 1^ of the machine, 
and his hands secured aboye. Sometimes the 
prisoner is lashed to a gun- wheel. The strokes 
with the cat-o'-nine»tails are delivered upon the 
bare shoulders, by the drummer or trumpeter. 
The drum or trumpet-major counts each lash, 
giving sufficient time for the executioner to pause 
between the strokes, equal in duration to three 
paces in slow time, which is marked by taps of 
the drum, or by the executioner encircling the 
cat round his head. A medical officer is invari- 
ably required to attend, to superintend the pun- 
ishment Should any appearances indicate the 
propriety of suspending the infliction, the medi- 
cal officer reports to the senior officer on parade, 
who gives orders accordingly. It is well under- 
stood, that to prolong the punishment beyond 
the usual time would be highly improper, and 
subject the officer, who authorized or caused 
such to be done, to chaiges. 

All means used to cause greater pain to the Meau to omm 
sufferer, than what must necessarily follow the ^bSdLi!"^ 
inffietiok by a.e ^ u-trument of p«m.h„,eo^ 
is strictly forbidden ; and, therefore, the prepara- 
tion of the cats by steeping them in brine, or 
washing them in salt and water during the pun- 
ishment, would not be countenanced. It is a 
well known principle, that punishment is shorn 
of its efficacy by a resort to cruel and inhuman 
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CHAPTER means; and the criminal, in such cases, is no 
— longer viewed by the by-standers as a malefac- 



tor, but is sympathized with as an oppressed and 
wronged creature. During the infliction of the 
punishment, it is necessary that the drum-major 
should see that the strands of the cat are not 
entangled, so as to produce too heavy a blow ; — 
they should be kept separated, and, if necessary, 
washed in water. 
CatK>>-nine. The cat-o'-niue-tails, the usual instrument for 

flogging, is composed, as its name imports, of 

nine lashes of whip cord, each knotted in three 

places, one knot being near the end ; the lashes 

are sixteen to eighteen inches long, and fastened 

to a handle of wood, of about a drumstick's 

length. Common whip cord is the thickness 

allowed; a larger description would too much 

bruise and lacerate the flesh by its weight. 

No more pun- It is a rulc uow adopted for the regulation of 

^riBonerwii corporal punishment, that no greater amount 

inflicted. shall be inflicted than what the prisoner is able 

to undergo at one time. Should, therefore, any 
number of stripes less than what the sentence 
prescribes, be more than could be given at any 
time, in reference to the physical ability of the 
prisoner to bear, such number must be consid- 
ered as remitted, and the punishment complete. 
This rule is a humane one, and it may fairly be 
aigued, that whenever the punishment adminis- 
i^ed is equal to the strength of die culprit to 
bgiar, tiiat the ends of punishment, as far, at 
least, as he is concerned, have been attained. 
It is not very likely that such cases, from the 
limited number of stripes (fifty) which may be 
inflicted, wfll often happen. The writer, how- 
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erer, has witnessed an instance in which, from chaptbe 
the great l^xeitability of the prisoner, no more °' 
than forfy stripes could be given with safety. 

In th^ British army, where, until a few years ModuiMtiai of 
ago, corporal punishment was inflicted to a de- J^^TS^nS? 
gree which shocked the sensibilities of every ®'**^*™y- 
humane person, such rule was of the highest 
importance. Soldiers in that service were fire- 
quently removed from the place of punishment 
a bruised, bleeding, senseless mass of flesh. One 
thousand, — ^five hundred, — three hundred lashes, 
have been ordered and carried into execution 
with a merciless severity. Against such a sys- 
tem of punishment, officers of that army took 
ground, and with a zeal creditable to their 
humanity, many of its distinguished members, 
urged a modification of the rules of service, and 
the adoption of a more merciful code. 

The rule itself, adverted to above, was a con* 
sequence of the excessive punishment author* 
ized and inflicted by stripes in the British army, 
and remedied to some extent the rigorous cus- 
tom which then prevailed. 

When capital punishment is to be inflicted, oqrftii panitdi. 
great ceremony is made of special observance, u^. 
When a criminal is to be put to death by shoot- 
ing, the troops to witness the execution are 
formed on three sides of a square. The pris- 
oner, escorted by a detachment, is brought on 
the ground. The provost marshal leads the 
procession, followed by the band or field 
music of the jegiment to which the convict 
belongs, drums muffled, playing the dead 
march. The party detailed to fire, consisting 
usually of eight to twelve men, comes next; 
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cBAFTBR then four bearers with the coffin, and im- 

^I mediately after the prisoner attended by a 

chaplain ; the escort closes the rear. The pro- 
cession passes in front and along the three sides 
of the square facing inwards. On arriving at 
the flank of each r^ment the band of that regi- 
ment plays the dead march, and continues untQ 
its front is cleared. When the procession has 
reached the open space, the music ceases ; the 
prisoner is placed on the fatal spot where the 
coffin has been put down, and the charge, sen- 
tence, and order for the execution read aloud. 
The chaplain having engaged in prayer with the 
condemned, retires. The execution party forms 
at about six paces from the prisoner, and the 
word is given by the provost marshal. When 
the firing party forms, the escort moves by the 
right flank and takes position in rear of that 
party, at ordered arms. Should the fire not 
prove instantaneously fatal, it is the duty of the 
provost marshal, or a file which has been reserv- 
ed for such duty, to complete the sentence. The 
execution being over, the troops break into col- 
umn by the right and move past the corpse in 
slow time. 
Haogbig. When death by hanging is to be inflicted, the 

troops are formed in square on the gallows as a 
centre. The prisoner, with the escort, having 
arrived at their respective places, the chaige, 
sentence, and warrant are read aloud, and the 
executioner, under the direction of the provost 
marshal, performs his office. The troops march 
off the ground at common time ; the provost 
njarshal with the escort, remaining until the 
bbdy is taken down. 
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Soldiers sometimes^br disgraceful conduct are chapter 
discharged the service with ignominy. A sen- ^' 



tence of this kind is executed as follows. The j^'aOTSiig 
trciops being assembled, the offender is brought «»<»'»"*>^- 
forward in chaige of a guard, when the of- 
fences of which he has been found guilty, toge- 
ther with the sentence and its approval are read. 
The facings, &c., of his dress are stripped off ; 
and he is then trumpeted or drummed out with 
the "rogue's march," through the barracks or 
quarters of the corps. 

When a soldier is sentenced to close confine- confinement or 
ment in the cells, if sickness should require him '■■p'**'^'*^ 
to be removed to the hospital, he would upon 
recovery of his health be returned to imprison- 
ment for the remainder of his sentence ; but the 
time of his being in hospital must be computed 
as part of his imprisonment When in hospi- 
tal he is deemed a prisoner. 

A commanding officer would not be justified commanding 

.1*. J . 11* <^oer not to 

m releasing prisoners under sentence, allowing release pri«on- 

them to do duty in presence of the enemy, or at w/aftTi^^a^ 

other times, and after^vards inflicting the pun- ll!^!^ *"""'" 
ishment 

As there are no particular places provided for piace of con- 

a1 •• A/»ij» 1- X i» finement may 

the impnsonment of soldiers by sentence of be changed. 
courts-martial, it is never stated where the con- 
finement shall be undergone, but is left to the 
commanding of^cer of the garrison wherever the 
prisoner may be, (unless specially ordered to be 
be removed to another station,) to carry out the 
sentence by the means within his control. It 
consequently does not interfere with the right to 
change the place of imprisonment, should the 

regiment be removed, or other causes render it 

32 
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ckAPTER necessary. In such cases, for ordinary close 
— — confinement, the time occupied in effecting the 



change of place would be counted in the sen- 
tence ; but where solitary confinement with low 
diet is the sentence, the prescribed number of 
days, according to tlie judgment of the court 
must be fulfilled. 
PuniFhinent to Iq tJje rigid exccution of sentences awarded 

he strictly eio- ^^ 

cuted. by military courts, is the most effectual means 

of preventing offences. It is much to be . re- 
gretted, as a cause in firequent instances of the 
slight effect, either as punishment or example, 
which the decisions of courts-martial produce, 
that they are not strictly executed. In the case 
of commissioned officers the weight of the sen- 
tence is felt in all its force ; but with the enlist- 
ed men, who are of course subject to a different 
species of punishment, the results to them of a 
trial are little more than nominal. 

The causes which lead to this unfortunate re- 
sult are to be found in the great dispersion of 
the military forces, and the frequent removals 
and changes incident, to our service. There are 
but few stations which can be considered as per- 
manent, and the greater number of these are not 
provided with those means of carrying out the 
sentences of courts-martial, which a proper re- 
gard for subordination and good discipline so 
much require. It may also be surmised that liie 
quantum and kind of punishment authorized to 
be inflicted for certain species of offences, are 
Eviii of fiOw not altogether such as are most wanted to en* 
itaiy ira^h- sure military obedience ; and public opinion at 
"*"* the present day, based upon what is termed a 

just liberty of thought and action^ has not only 
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very much modified all penal legislation, but in- 
dependent of that, has to some d€^;ree worked a "' 
corrupting influence upon the minds of the sol- 
diery themselves. This evil would no doubt, in 
times of active and perilous service, be much 
overcome ; but nothing less l^an the necessities 
of war could reconcile the change to the public 
mind, or ratlier to the mind of our legislators. 

In a system which should combine precision buobGu to be 
and certainty for the jurisprudence of the army, pm^ tfmem 
would the country find and secure the high **''^*^'*'^* 
interests of good order and economy, — interests 
which, while they would not stand in opposition 
to any personal rights, or humane govemmenti 
would be doubly appreciated by being associated 
and connected with all the lofty and enduring 
benefits which other nations have gained, or 
hope to acquire, by a well r^^ulated army. 
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OF REDRESSINa WRONGS, AND APPEALS FROM A REQI- 
IfENTAL COURT-HARTIAL TO A GENERAL COURT-MARr 
TIAL. 

The 34th and 35th articles of war were es- 
pecially framed to afford a speedy and efficacious 
remedy, to officers and soldiers, who are, or who 
think themselves oppressed and aggrieved hy 
their superiors. These afford the opportunity 
to the authors of the injury complained of, to re- 
pair it hy their own act, or authorize the carry- 
ing of the complaint to higher authority, by the 
sufferer, or make positive the obligation - to call 
a regimental court-martial, without qualification 
or condition, to do justice to the complainant, 
upon the preferment of the complaint to the 
commander of the regiment. 
Preferanee giv- It may be observed in the character and lan- 
Moen and sd- guage of the two articles referred to, that a pre- 
^"^ ference is given to the inferior officers or soldiers, 

in hearing and determining their grievances, by 
making an investigation of the same demandable 
in the first instance as a matter of right. When 
the reciprocal relations of the officer and soldier 
are considered, and the influence which the posi- 
tion of the first must exercise over those sub- 
jected to his command, it will be conceded that 
the preference is not only a just, but a necessary 
one. The soldier, in his subordinate station, 
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enjoys the comfortable assurance of protection, chaftbk 
and the officer, if any be inclined to oppression, ^"' 
is restrained in his actions by the knowledge of 
the exbtence of such a right, which can, at any 
time, be exercised for the remiedy of wrongs. 
But the just and equitable mode of discipline 
observed in our army, has made a reference to 
this right on the part of the soldier, a very rare 
occurrence ; and the disposition of the officers, 
in regard to their men, is in itself a pretty sure 
guaranty against oppression. 
By the 34th article of war, it is declared : — Thirtr-foarth 
" If any officer shall think himself wronged ^^* 

by his colonel, or the commanding officer of the 
regiment, and shall, upon due application being 
made to him, be reAised redress, he may com- 
plain to the general commanding in the state or 
territory where such r^ment shall be stationed, 
in order to obtain justice; who is hereby re- 
quired to examine into the said complaint, and 
take proper measures for redressing the wrong 
complained of, and transmit, as soon as possi- 
ble, to the department of war, a true state 
of such complaint, with the proceedings had 
thereon." 

In a preceding part of this work, (chap. VI., 
pp. 77, 78,) reference is made to this particular 
article, and it is there stated, that the applica- 
tion of it is proper in cases of wrong inflicted by 
superior officers of whatever grade. It is also 
observed, that no discretion is allowed to the 
general to whom complaint is made, to arbitra- 
rily dispose of it by his own will. This latter 
part must be understood with some limitation. 
It is undoubtedly required of him " to examine 
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oumR into the complaint, and take proper measures 
^^ for redressing the wrong complained of/' and it 



^!!'SSiSld^ ^^ ^™ ^^ ^^ ^uty enjoined iqpon him, that 
*'^ a discretion is vested of judjpng of the truth or 

not of the complaint, and accordingly either for- 
ward or not, the state of the complaint to 
the department of war, for further inquiry. If 
the charge laid should be incapable d proof, or 
the grievances stated not amount to a crime or 
offence, at least of military cognizance, it cannot 
be supposed that it was intended to trouble the 
department with a report This conclusicm is 
the more truthful, inasmuch as the complainant 
is not thereby debarred, of either the r^ht or the 
means of preferring hk complaint again to the 
highest authority. 

In cases where the complaint is not trans^ 
mitted to the department of war by the general, 
the latter, upon a due ccmsideration of all the 
facts and circumstances laid before him, and 
concluding, therefrom, that a misconception ex- 
ists in the mind of the complainant, frequently, 
or usually returns the accusatory commfimica. 
tion to the author, with an admonitiou some- 
times, that it may be withdrawn — or perempto- 
rily refbses to transmit it, with his report, to the 
. war department. And in no instance could this 
be prejudicial to the complainant, because, as 
has been observed, he can reiterale has com- 
plaint, should he not accede to the recomm^[ida- 
tion Of primary decision of the geneval. Should 
the genetal^ upon a second applicatfon, still re- 
£?ftr^££SL fuse to forward the comj^aint^ the ofKc^ making 
tojmtd^pvi- n ^^y address himMU" diredly to the waar de- 
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partment, through the office of the adjutant gen- chattsr 
end of the army.^ "' 



The article lequiies, in the first place, that ^TjSul^ 
the complaint should be lodged with the colonel ^ «"|gjjn^w 
or office commanding the regiment, and appli- 
cation be made to him for redress. This pro- 
cedure is highly becoming and discreet, as it 
gives the opportunity, where offences have been 
inadvertency committed, for reparation by the 
officer complained of, and thus saves the service 
finam being harassed by vexatious actions : and 
it is cmly upon redress being refused that the 
complainant is authorized to prefer his charge 
to the general. The particulars of the grievance oiifsfmaet (or- 
should be formally stated to the colonel in wri- 
ting, and he should also be formally called upon 
to redress the alleged grievance, — so that he 
may fully understand the ground of complaint, 
and the required or expected redress, and thus 
be able to r^ulate himself accordingly. If, after when n^tm- 
such application for reparation of the wrong cutappiymh^ 
suffered, the colonel, or commanding officer, |^' •"*****■ 
should refuse to redress the same, the com- 
plainant may make his statement of it to the 
general. The refusal must be an absolute one, 
or there must be such a n^lect of the applica- 
tion, on the part of the commanding officer, as 
shall constructively amount to a denial of justice. 

It must be understood, however, that the connaiider of 
colonel or commanding officer must be the me- ^il2Si^'''of 
^m of communication to the general, and that 
the complaint so preferred be also identical, or 
the same in substance, with that submitted in 
the first instance. The first requirement is 

> Sanniei't Law BCliUiyt pp. 503, 503. 
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CHAPTER necessary for a proper observance of the general 
^"' regulations for the army, a violation of which 



would subject the offender to punishment : and 
the second is due to the commanding officer him- 
self, who may thus have further space for re- 
pentance of his first decision, and opportunity 
of accompanying the complaint with explana- 
tions of his own conduct. 

The mode here pointed out is in strict accord- 
ance with tlie article and the general r^ulations 
of the service, (G. R. par. 790,) and it is only 
by a consistent observance of them that the 
benefits, sought under the particular article of 
war, the subject of these remarks, can be ob- 
tained without delay, and inconvenient embar- 
rassment 
T».irty;fifth ar- The succeediuff article of war, to wit, the 

tide of war. " ' 

35th, requires particular attention ; the more so 
from the infrequency of any action under it, and 
the unsettled, or mistaken, or indeed careless 
opinions, which have hitherto been entertained 
respecting its true purposes or meaning. The 
Origin of the article in question was originally adopted from 
the British articles of war, by a resolution of the 
American congress, September 20, 1776, and 
thus incorporated with our military code. By 
a subsequent act of the national legislature, 
(April 10, 1806,) it was varied in its terms, by 
the omission of the words, — " commanding the 
troop or company to which he belongs," but 
without varying the import or intention of the 
article in the slightest degree, as will be pres- 
ently shown when we proceed to its interpre- 
tation. 

A law of this description, which is intended 
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for the individual soldier, as a protection against chaptsb 
wrong, and investing him with a right which ™' 
makes inquiry certain and speedy, ought to be ^^'•^^ ^ 
well understood, in order that the subject matter 
of complaint be properly limited, and the prac- 
tice or procedure under it be simple and uniform. 
Unless the species of wrong be dearly defined, 
it would be in the power of any dissatisfied 
soldier to harass his officer with baseless or ma- 
licious allegations, and the service with trouble- 
some and expensive investigations ; and this the 
more readily, as the article does not provide a 
remedy against accusations without foundation, 
made under its provisions ; and, from the nature 
of the subject, would not admit of restrictions 
for fear of causing injustice, by intimidation to 
honest complainants. 

The preference given by it to the enlisted ^^JPJJKJl^, 
soldier, was not only in reference to his indi- 
vidual rights, as connected with the duties of 
the commanding officer of his troop or company, 
but has likewise an intimate relation with the 
essential purposes of discipline ; — ^for it is in the 
equal distribution of justice, and the confidence 
of protection, that the sure foundation is laid of 
good order, and subordination. 

The interpretation of the similar article for 
the regulation of the British service is fixed, and 
has insured a miiform practice in regard to com- 
plaints made by enlisted soldiers, for a long pe- 
riod of time. 

The regimental court-martial here referred to, soieiy intended* 
is solely for the purpose of doing justice to the Mtto^SST 
complainant, and punishment forms no part of 

its office, inasmuch as a court of this description 

33 
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CHAPTER is not of adequate powers or jurisdiction to sit 
^"' in judgment upon, or try a commissioned office, 
being limited, in this respect, by the 67th article 
of war. In connection with this part of the 
subject, it is proper to mention in this place, that 
the court, though called to investigate the facts 
allied as a wrong by the complainant, is never- 
Nota coort of thelcss not a court of inquiry, with powers such 
as are contemplated in the 91st article of war, 
and this, because courts of inquiry can only be 
ordered by the president of the United States, 
or by the commanding officer, duly authorized 
to appoint courts of inquiry, when demanded by 
the accused.^ The regimental court-martial 
now under consideration, is a body organized 
for special purposes, and therefore much re- 
stricted in the range or scope of its powers, and 
confined in its investigations to a particular spe- 
cies of wrongs, 
Dewiiption of Thcsc wrongs must arise out of the relative 
TedwMed. connection of the commanding officer of a troop 
or company, and a soldier belonging to it. They 
relate principally, if not entirely, to matters of 
allowances ; and have reference to clothing, pay, 
messing, repairs, and all things belonging to 
what is understood as the interior economy of a 
company f that is, they have reference to mat- 
ters of account between the captain, or com- 
mander of the company, and the soldier.' This 
is the description of the wrongs contemplated 
by the article, and therefore accusations by a 
complainant, impugning the character of an 
officer, would be foreign to the yiew of the ar- 

1 92nd Anicle of War. * Simmons, p. 73. 

* MacomVs Practice of Conrtt-Martial, p. 90. 
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tide; or injuries growing out of the acts of other chaptbr 
persons, not so related (that is, commanding ™' 
officer of a company and soldier belonging to it,) 
could not be considered by this rc^gimental court- 
martial, but would necessarily be prosecuted by 
the usual means, afforded for the administration 
of justice to the army.^ 

In the case of Arthur G. Delap, a private of ^^^^^ 
company A, 8th r^ment of infantry, upon 
complaint preferred by him against Surgeon 
Lyman Foote, the court of inquiry assembled to 
investigate it, entered at some length into an ex- 
amination of the 35th article of war, (see gene- 
ral orders. No. 13, dated '' war department, adju- 
tant general's office, Washington, February 20, 
1843,") and stated in the opinion expressed, an 
interpretation of the same. 

The views expressed by the court of inquiry, 
embody substantially those here given, and par- 
ticularly as to the matter of complaint, it is 
said : — " The American law on this whole subject 
is believed to be the same as the British law, 
with the single exception that the complaint, 
under the British law, can only be made against 
the complainant's captain, or other officer com- 
manding his troop or company." Now all the 
writers on English military law, who speak at 
all of this subject, agree in confining the com- 
plaint to matters arising out of the commanding 
officer's adndmstratUm of the interior economy 
of the company, and it is in reference to this re- 
striction that the court of inquiry remark, " that 
to ^ do justice to a complainant,' and to sustain 
the majesty of a violated law, are two very 

1 Samuel't Law Military, p. 504. 
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cHAPTEs diflerent things. In the one case, a wrong may 
"' be remedied to the entire satisfaction of the 
complainant, — ^as in matters of account an error 
may be corrected. But in the other case, such 
as the infliction of a personal injury upon the 
complainant, justice cannot be done to him, and 
if the aggressor be a commissioned officer, resort 
should be had to a tribunal competent to inflict 
a penalty upon him for a violation of law. In 
such cases, the complainant must be r^arded 
not as seeking ^justice to him' in the mean- 
ing of the 35th article of war, but as seeking 
justice upon his aggressor. It is, therefore, the 

court of inquiry, opmiou of this court, thatthc reguncutal court- 
martial, provided for in the 35th article of war, 
was designed to act upon such cases as admit of 
' doing justice to the complainant,' in the lan- 
guage of the law, and never was designed to 
bring under examination, complaints amounting 
to an ' accusation or imputation' of an officer, 
(see 91st article of war,) an inquiry into which, 
so liable to abuse, can only be had under the 
provisions of the 92nd article of war, or by a 
general court-martial ordered by competent au- 
thority." 

Exception to the In the interpretation of the 35th article of 

opinion of court _ , ./.. . <• i^-i 

of inouiry. War, by the court of mqmry referred to, the au- 
thor has great pleasure to acknowledge a general 
propriety of thought, and therefore fully acqui- 
esces therein, with the single exception of con- 
sidering every officer of the company as obnox- 
ious to complaints on the part of any soldier be- 
longing to it. They say, " It is the opinion of 
the court, that the officers referred to in this ar- 
ticle are company officers — of the company to 
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which the complainant belongs — ^and to no other ceaptsk 

officers." "^ 

The basis upon which this last conclusion is 
founded, seems to be altogether in the fact that 
the law of congress of 1806, omitted the words, 
" commanding the troop or company to which 
he belongs," and such fact is clearly set forth in 
the argument of the court. By the adoption of 
the same views as those prevailing in the British 
army, and by which the subject matter of com- 
plaint is limited to wrongs connected with aUow- 
ances of pay, clothing, messing, &c., &c., it ap- 
pears that the court of inquiry did not perceive 
that by making the article applicable to any offi- 
cer of the company to which the complainant 
belongs, there was a manifest inconsistency in 
the diverging parts of their opinion. If indeed, 
the variance in the article of 1806, was intended 
to make officers, other than the commander of 
the company, subject to complaints by soldiers, 
and to cause them to be investigated by the re- 
gimental court-martial authorized under its pro- 
visions, why did not the court of inquiry em- 
brace every officer of the regiment, instead of 
confining it to those of the company to which 
the complainant belongs only 1 The same au- 
thority which appoints the court for the exa- 
mination of complaints against the latter, would 
be equally competent to appoint courts for the 
same purpose in r^;ard to the former ; and no 
more delay, expense, or inconvenience to the 
service, would be experienced in the one case 
than in the latter. If the 35th article of war had 
no existence, there would be ample means for 
the redressing of wrongs, in which punishment 
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cBAPTBR of the oppressor was the aim of the complaint 
"'' But that article had an entirely different pur- 
pose — ^a purpose which was solely for the settle- 
ment of errors, or wrongs, growing out of the 
administratwe part of the company command — 
something in the nature of a board of arbitra- 
tion, by which facts were to be ascertained, and 
thereby justice done. Now, as an officer of the 
company, not the commander thereof, cannot 
stand in such relation with the soldiers com- 
posing it, it is certain that he can never be held 
accountable in the mode contemplated by the 
35th article of war, and therefore, it appears, 
that the opinion of the court of inquiry, respect- 
ing the particular matter to be complained of, 
and the persons against whom such complaints 
will lie, is clearly contiadictory. " The wrong 
is either subsisting or foregone, and of such a na- 
ture as is capable of redress," for the article 
"aims not further than the doing justice to the 
complainant."^ It consequently would seem a 
necessity, independent of the difference of 
phraseology in our law, that the like interpreta- 
tion throughout should prevail, as that now ac- 
cepted in the British army. For if the latitude 
allowed by the opinion of the court of inquiry 
is admitted, we must consider the enactment re- 
ferred to, as supererogatory, or bring it in conflict 
with the provisions of the 67th and 92nd ar- 
tides of war. It is from such considerations 
that the author is compelled to differ from the 
er of the tnxip opmiou expressed by the court, and to conclude 
^ iJSSert tT' that, rume but the captaihy or other officer comr 
^ih» JtidA. manding the troop or company to xohich the com- 

1 Sanrael*8 Law Military, p. 505. 
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plainant belongs^ can be held subject to com- chaptbs 
plaints, in the manner or form specified. 



The words of the article, " inferior officer or f'^ » *• 
soldier/' include all persons belonging to the 
troop or company under the rank of commis- 
sioned officer, and them only : and the words, 
(after the word "captain") "or other officer," 
signify — or other officer commanding the troop 
or company. Thus the parties to an inquiry 
under the article are distinctly named and limi- 
ted. The wrong to be redressed, as has been 
before stated, must be of such a nature as grows 
out of the relative connection of the officer com- 
manding the company, with the soldier belong- 
ing to it ; and have reference to some right of 
the latter which is improperly restramed, or some 
abuse committed by the captain, " or other offi- 
cer," or by him permitted to another : and mili- 
tary offences of which the laws and the custom 
of service take cognizance, would not be a legit- 
imate subject for inquiry by such court, for the 
" doing justice to the complainant" Such mat- 
ters must be referred to a superior officer, so that 
a proper court may be convened for the trial and 
punishment of the accused. 

Soldiers cannot require a regimental court- complaint 
martial to be assembled, (nor would it be lawful ^^^jom- 
if assembled,) to do them justice for wrongs al- ^!!^^^ 
leged by them as suffered from officers not the '*"^' 
captain, or officer commanding the troop or com- 
pany to which they belong. These ca/ses must 
find a remedy in the ordinary proceedings of a 
general court-martial for the tried of the wrong- 
doer, should the circumstances be thought by 
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CBAPTSE the commanding general, to call for such a 
^"' course. 



be^mSto^to '^^^ individual who is aggrieved must always, 
the eapciin. in the first place, address himself to his captain, 

or other officer commanding the company to 
which he belongs, and then, if redress is denied, 
he may carry his complaint to the commander 
of the r^ment This course is consonant with 
the rule of communications made to superiors, 
and is therefore required. Samuel, however, in 
his work on the ^^ Law Military," lays it down 
as a rule, that the soldier is to make his com- 
plaint " without any circuitousness, to the com- 
manding officer of the regiment :"^ but Captain 
Simmons, in his treatise on courts-martial,' en- 
tertains a different opinion ; and such too is the 
custom of our service, for it is evident that very 
frequently upon having complaints made known 
to him, the captain or other commander of the 
company may at once do justice to the com- 
plainant, and thus obviate the necessity of any 
NodiBcmtionin further proceedings. The complaint having 
^^t to been laid by the soldier before the commanding 
"^iatu * officer of the regiment, the latter has no discre- 
tion to exercise, but must forthwith " summon a 
regimental court-martial for the doing justice to 
the complainant." 

Either partsr If the allied wrong be substantiated by pro- 

may appeaL o o J r 

per evidence before this regimental court-martial, 
such decision will be made as shall cause the 
grievance to be abated or remedied. With such 
decision, if either party be dissatisfied, an i^ 
peal may be made to a general court-martiaL 
The object of an inquiry under the article is to 

* Samuel, p. 505. * Simmons, 72. 
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" do justice to the complainanti" and not for the 
purpose of punishment ; the court would, there- 
fore, not be justified in law to express an opin- 
ion affecting the character of the officer, but 
must confine itself to the merits of the case, and 
simply state whether the complaint be well 
founded or not and to whaX extent If such obediwyto 
decision be adverse to the officer, it becomes at be 



once the duty of the commander of the regiment 
to see that the officer complained of does justice 
to the comjdainant If, however, the latter re- 
fuse so to do, and not appeal finom the decision 
to a general court martial, it follows as a matter 
of course, that the superior authority of a high- 
er court should be invoked, to enforce obedience 
to the decision of the inferior tribunal, as well as 
to punish the officer who in such manner had 
contemned its requirements ; otherwise the pro- 
ceedings in the first instance would be entirely 
nugatory. 

The second part of the article declares, that, 
''from which r^mental court-martial, either 
party may, if he thinks himself still aggrieved, 
appeal to a general court-martial. But if upon 
a second hearing, the appeal shall appear vexa- 
tious and groundless, the person so appealing 
shall be punished at the discretion of the said 
court-martial." 

Here it is perceived that either party has an venttou and 

absolute right of appeal, by which justice may p3?^ ^ 

be ensured. But to guard against troublesome 

and vexatious suits urged by a captious or ma- 

lidous temper, the general court-martial is wise- court iwyiNiii. 

ly invested with discretion to punish the appd- hot. ^^'^'^ 

34 
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•wiwinny fMn» 



lant, whenever the appeal shall appear to be 
vexatious and groundless. 

The object of the article is to afford a sum- 
mary remedy to inferior officers and soldiers, and 
the benefit of it would be somewhat doubtful if 
they could not be sought but at the hazard of 
punishment The general court-martial would 
therefore, considering the provisions of the ar- 
ticle as founded upon the principle of succoring 
the weak against the oppression of the strong, 
be slow in denouncing a penalty, when the ap- 
pellant might fail in supporting, his accusation ; 
and this, because such failure might be the con- 
sequence of ignorance, or inadvertency, in the 
method of prosecuting the same ; and it certain- 
ly would amount in a considerable degree to a 
denial of justice, to encourage in the first in- 
stance a free complaint, and then '^ denounce a 
heavy punishment as a kind of counterbalance 
to such encouragement, in the event of a miscon • 
ceived injury or ill conducted prosecution.'^ 

It does not follow that a failure to substan- 

^if"^ *^**^ ^'^ ^^'"e^' necessarily subjects the appel- 
lant to punishment Such a result would be 
grossly unjust The power lodged with the 
general court-martial to punish must still " be 
tenderly and discreetly used, and only where 
there is no probable cause for the appeal,''* and 
where it is evident that it is wholly " vexatious 
and groundless ;" and the court should under 
any circumstances be cautious in coiQiiig;^'^!^ 
such conclusion ; for the very end of ^^e law^ 
and the principle of retributive jusstjc^ might 
otherwise be destroyed. 

1 Samael, p. 509. 
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As the remedy provided against wrong is a ckaptbr 
very summary one, it follows that none but di- "'' 



rect sufferers can complain or be entitled to it ^TU^'^ 
Informants are positively excluded, no matter '^ 
from what motive they may act The com- 
plainant must be the suffering party and he 
alone. 
It is also a principle that no combination or comUiMtian of 

• •• /» i»AA ai_ a X complMiiti fat* 

joming of complamts together, so as to present a udden 
formidable whole, can be allowed. Such pro- 
ceeding on the part of soldiers would be a dan- 
gerous innovation upon the principles of the 
military state, and inconsistent with proper no- 
tions of good discipline. The very joining in 
such complaints would argue a mutinous pre- 
understanding, which the article is intended to 
prevent, by affording a sure means of redress for 
every wrong or injury as it occurs. 
For the redress of wrongs as described in the The only cmm 

■,. xi 1 i_ X* J in which ana^ 

preceding pages, the law has sanctioned an ap- peai is allowed, 
peal from the decision of the first body called to ''^"^'^ 
investigate the grievance complained of. This 
is the only case, and it is only under such cir- 
cumstances, in which an appeal can be made. 
It evinces a particular consideration and jealousy 
for the rights and satisfaction of inferior officers 
and soldiers, and has made an exception to the 
ordinary course of military trials which distin- 
guishes it in a very marked manner. It not only 
authorizes to some extent a review of the pro- 
ceedings in the first instance, but secures all the 
advantages of a new trial (as in fact it really is), 
independent of any previous examination, and 
therefore puts the party in a situation, to cure 
all the inconveniences, inadvertencies, errors, 
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cHAPTBE and deficiencies of testimony which may have 
^^ marked the first progress of the complaint, and 



rendered, very probably, an appeal necessary. 
JSdSi^ Kw TJ*® mode of proceeding in these cases is as 
Urn noi fwwii. foUows : — ^Thc r^mental court being assembled* 

and the parties present, the order for assembling 
is read, when the complainant and the defend- 
ant are asked if they have any objecticm to any 
member, which together with the answer of each 
are minuted on the record. The court is duly 
sworn. The complainant then states the griev- 
ance complained of, and proceeds to prove the 
alleged wrong. The officer next adduces what- 
ever he may have in refutation or explanation 
of the allegation ; and both parties and their 
witnesses having been heard, the court is closed 
for deliberation, and an opinion is given on the 
subject before it All the witnesses must be ex- 
amined under oath, but neither of the parties 
can be sworn. 

If either the complainant or defendant is dis- 
satisfied with the decision, and thinks himself 
still aggrieved, he may appeal to a general court- 
martial, by which the whole subject is again 
heard. 
On an a|ppMi The appeal here alluded to, is a new trial of 
^ :^ the very ^axae circumstances, which were in- 

quired into by the r^mental court. But nei- 
ther the proceedings nor anything that took 
place on the regimental court can be received as 
evidence by the general court-martial. Any 
witnesses whether examined before or not may 
be called by either party and examined — ^for 
being a new trial, the proceedings of the second 
are entirely irrespective of anything which tran- 
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spiled at the first ; and neither before the regi- chaptir 

mental or the general court-martial, does any ™' 

person appear as a prisoner. The following is 
the form of procedure in cases of appeal : — 

The court having assembledi and the appel- 
lant and respondent being present, the order for 
the court is read. Both parties have the right 
of challenging, and the judge advocate puts the 
usual question on this point, first to the appel- 
lant, and afterwards to Uie respondent, minuting 
such, and the respective answers oa the proceed- 
ings. The members and the judge advocate are 
duly sworn. The statement of alleged wrongs 
by the appellant is read and recorded, and that 
party first addresses the court and lays what he 
considers his wrongs before it, and exhibits 
whatever proof he may possess in support of his 
declarations. The appellant must not in any 
case be sworn. The witnesses who are called 
by either party give evidence on oath. When 
the appellant's case is fully before the court, the 
respondent is allowed to reply to it^ by offering 
such evidence as he thinks necessary ; but the 
respondent himself should not be sworn unless 
required to be so by the appellant, or when the 
court deem it necessary, that he may depose to 
fads. The subject having been thus developed, 
the court deliberates on the evidence and gives 
its opinion thereon. 

This opinion consists in the simple declara- upmioii of th« 
tion, that the appellant either has substantiated, ^^"^ 
or failed to substantiate the grievances com- 
plained of. 

And should the court be further of opinion 
that the appeal is vesuitious and groundless, such 
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cHAPTBB fact would be stated, and the court would then 
"'• proceed to pass such judgment upon the appel- 
lant, as the circumstances of the trial would 
warrant. 

The meaning of the law, or 35th article, is 
undoubtedly such as is set forth above, and is 
confirmed by the similar interpretation and prac- 
tice under it of the British service, from whence 
it was derived. The particular subjects for in- 
vestigation are limited, according to die rule laid 
down, and made certain by the comparison with 
it of other articles of war which provide for the 
trial and punishment of all persons accused and 
convicted of military crimes. It is somewhat 
singular, considering the clear intention of the 
article, that such a misapprehension of it should 
have existed for a long period, and that so clever 
an author as Major Adye should have aided by 
his remarks, under the head of " Courts of In- 
^markaonthe quiry" (page 77), to continue the error. It is 
war. there observed — " And courts of inquiry mi^t, 

I should think, be also made use of for searching 
into the foundation of complaints of inferior offi- 
cers or soldiers, who may think themselves wrong- 
ed by their captains or other officers, for which 
commanding officers of regiments are required 
by the articles of war, to summon regimental 
courts-martial, in order to do justice to the com- 
plainant. For as no commissioned officer can 
be cashiered or dismissed from the service, ex- 
cept by order from the king, or by sentence of a 
general court-martial, if the complaint is found 
to be just, and of so heinous a nature, that the 
offender appears to deserve cashiering, this regi- 
mental court-martial has not power to inflict the 
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punishment adequate to the crime ; where then 
is the use of summoning a court which cannot « 
do justice to the complainant ? Were the circum- 
stances of the complaint to be previously ex- 
amined by a court of inquiry, a judgment might 
be formed from their opinion, whether there was 
a sufficiency of matter to bring the offender to 
trial, and a too frequent and unnecessary assem- 
bling of courts-martial be thereby prevented.'' 

It is evident from the above quotation, that 
Major Adye was mistaken in his view of this 
particular article of war, and that he confounded 
its provisions and purposes with the ordinary 
powers of other courts-martial to try and pun- 
ish. 



CHAPTER Xni. 

COURTS OF INQUIRY. 

cHAPTKE Courts of inquiry in the armies of Europe, it 
^™- would seem derived their origin from the pre- 



M^ofooani rpgative of the sovereign, and became part of the 
military judicature by custom and not by express 
law. From this fact it has been considered, that 
the exercise of this authority, instead of being 
regarded as an assumption of power, is a favor 
to the accused, and it is thus stated by Captain 
Simmons in his work on courts*martial at page 
84:— 

" As it is the prerogative of the crown to dis- 
miss officers from the service without affording 
them any public opportunity of justifying their 
conduct, it must undoubtedly in some sense, be 
considered a work of royal favor, that an officer 
should have extended to him such opportunity, 
as a court of inquiry may yield, of exculpating 
himself from the charges brought against him, 
and of regaining the royal confidence." 

courtoof inqai. But for the amiv of the United States, courts 

Tf authonxed * 

by law. of inquiry have been specially authorized by le- 

gal enactment, and the 91st and the 92nd arti- 
cles of war embody all the provisions in relation 
thereto. 
Who iniv Older The origiu and purposes of such courts, would 
quiry. naturally lead to the conclusion that they are of 

the essence of high command ; and therefore the 
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right to convoke them, under all the legal restrie- cHAPm 
tions, is properly confined to the President of the ""' 
United States, a general commanding an army, 
or a colonel commanding a department ; and in 
die cases of enlisted men, the commanding offi- 
cer of the raiment It has indeed been claim- 
ed, that the right exists in the commander of a 
"fort, garrison, or barrack," &c., "where the 
troops consist of different corps," but this is 
thought to be an erroneous opinion, and if ad- 
mitted, would extend the privilege beyond the 
proper bounds, and encroach upon the spirit of 
the prohibition, so jealously declared in the last 
clause of the 92nd article of war. 

Courts of inquiry, being invested witn power Exunms wk- 
to examine witnesses on oath, partake neces- ^'"'^ 
sarily, to a certain degree, of the character of a 
judicial body ; and their proceedings are conse- 
quently mailed by great precision; though as 
regards documentary evidence the same strict- 
ness is not always observed, as would be requir- 
ed by courts-martial having power to try and 
sentence. 

In the treatise on " the practice of courts-mar- loTetdgmti. 
tial," by Major Hough,^ the author considers the JJd^TpI*^^ 
examination of the witnesses on oath, as preclu- "^ ^ 
ding a trial subsequently ; for says he, — " if the 
witness were examined on oath and a general 
court-martial was afterwards assembled, it would 
amount to a second trial.*' This opinion is not 
acknowledged as just, and would conflict not 
only with the objects contemplated by an inves- 
tigation by a court of inquiry, but with the re- 
straints which were purposely introduced into 

> Page 2S. 
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cHAfTEE the law for the special protection of the ac- 
""• cased party. The fact that " the parties accus 



ed shall also be permitted to cross-examine and in- 
terrogate the witnesses/' gives to the proceedings 
of these courts much of the appearance of a trial. 
But it must be recollected, that such cross-exam- 
ination of the witnesses, is for the purpose of 
explanation only, not to enable the court to pass 
judgment, but to ascertain facts. A trial is 
where a body having jurisdiction and powere, 
investigates, and passes judgment : by it there- 
fore the crime is not alone measured and declaim- 
ed, but the criminal punished. An inquiry, on 
the contrary, while it investigates or examines 
the circumstances of the accusation or the impu- 
tation alleged, does not stigmatize the party by 
a declaration of guilt, but simply reports facts, 
and when required, an '^ opinion on the merits 
of the case," which ought to express only, the 
propriety or expediency, or otherwise, of further 
Opinioii as to military proceedings in the case : — ^For '^ when 
^^^^idin^''^ facts attaching to the conduct of individuals, are 

submitted to the investigation of courts of inqui- 
ry, with a view to ascertain the expediency of 
a court-martial, it would seem to accord with 
ordinary conceptions, as to justice, that the opin- 
ion, if any be required, should be confined to that 
particular point ; especially if it express the ne- 
cessity of trial, since the information may be 
ex partCj and must from its nature be inconclu- 
sive."" And, " the court should not pronounce 
any opinion as to the guilt of the accused, be- 
cause according to the spirit of the English law 
KrfgSt*** every one is presumed to be innocent^ till the con- 

* Siimnoos, p. 81. 
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trary is established by the oaths of competent chapter 

and credible witnesses. The giving an opinion "'' 

in the above qualified manner may assist the com- 
mander in chief, and can in no way prejudice the 
accused, because the opinion ought not to be 
made public, and the members of the court are 
precluded from sitting as members on the gene- 
ral court martial if it should be assembled, the 
necessity of which the commander in chief is to 
judge of."* 

As it always has been thought that the discre- The •«Min^ 
tional power to summon courts of inquiry would of inquiry re- 
prove dangerous to professional character, or '^ 
military merit, tbe law has restncted the conve- 
ning of such courts, unless ordeied by the pre- 
sident, or demanded by the accused. This court Pow«n of court 
has the same power to summon witnesses, as a Mmmioii w£ 
court-martial, which now (unwisely) can exert """"" 
no compulsory authority except in the case of 
mflitary persons. 

From the nature of the proceedings, it does Accuwd party 
not seem obligatory upon the accused to take any ptrtinprooLi- 
part in the inquiry, though he cannot refuse to "*^ 
obey an order, directing him to appear before the 
court. 

The accused, nevertheless, has a positive right Right of theac- 
to be present at an investigation should he so Mnt 
prefer, and this is evident from that clause in 
the ninety-first article, which gives to him ihe 
right '' to cross-examine and interrogate the 
witness." The accused however can hardly Advantage or 
fail to be benefitted by his attendance, as he may 
avail himself of the opportunity to explain any 
transaction from which an imputation prejudicial 

^ HougVs Mil. Law Authorities, p. 28. 
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caAPT£K to him may have arisen. By attendance he is 

^": also made acquainted with the substance and 

nature of the evidence to be brought against him 
in case of ulterior proceedings ; and also enabled 
to perceive any material discrepancies which 
might exist, between the evidence of any wit- 
ness, before the court of inquiry and the court- 
martial. 
Arcmed not As it is a principle well understood in the 

buund to an* ^ ^ 

•wer to what jurisprudencc of the land, that no person can be 
hinmn. Called upou to crimiuatc himself; it is therefore 

settled, that the accused cannot be - required to 
answer any questions which may tend to such 
result. 
couMei allow- The parties before a court of inquiry, that is, 

both the accuser and defendant, may be allowed 
counsel, or friends to be present ; and this be- 
cause the principal object is to ascertain, by the 
examination of witnesses on both sides, whether 
there is ground for a trial ; and the presence of 
such persons may be useful by inducing the ac- 
cused to afford explanations. 
Courts of in- Courts of inquirv may be either open or 
open or cfoMd. closcd, depending upon the nature of the trans- 
actions to be investigated. The court decide 
this question of procedure, or it is ordered by the 
authority convoking the court The propriety 
of this discretion is evident, as there may be 
matter before the court of too delicate a nature 
to be made public, or questions pertaining to 
public interests which might be prejudiced by 
such publicity. It isin most cases of complaint, 
usual to allow the court to be an open one.^ 
The duties and powers of a court of inquiry, 

t HoagVs Mil. Law Authorities, p. 2. 
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are defined to be, " to examine into the nature ohapxbe 

of any transaction, accusation, or imputation, "'* 

against any oflicer or soldier," and to give an ^^"^^ *^ 
opinion on '^ the merits of the case, when they 
shaU be thereto speciaUy required j^-and not 
otherwise. Thus the purposes of such courts 
are clearly declared, and abuses, by assigning to 
them other duties which may affect the standing 
of an officer or soldier, guarded against 
The particular attention of the court is called 



to certain parts of the matter to be inquired Mtiioricf which 
into, by the authority ordering the court to as- conit. 
semble, whenever such may be thought advisa- 
ble ; and the order will always state whether 
the court is to report the facts, and likewise 
whether an opinion on the merits is required. 
The court should be well instructed as to the 
extent of the investigation, that is, whether it is 
to be general, or whether particular points only 
are to be examined into ; and the court is strictly 
to limit its proceedings, and the extent of its in- S^^!JJ!i^J^ 
quiry, by the order convening it, or by instruc- 
tions emanating from the same source. 

It is evident, from the restrictions which the noc to deput 
law has imposed upon courts of inquiry, that ShT^^o^ 
such courts are to confine themselves in their *"^***«***^ 
examination, to the particular subject or sub- 
jects laid before them; to depart therefrom, 
would be to transcend their authority.^ 

When the court is required to report the facts Faeti we not 
of the case, it is not considered as complying !!S^^^'^ 
with the order to submit the record and testi- MteLiSTmnst 



he 



^ SlKniM a court of inquiry faQ below the number indicated in 
tihe Older convemng it, the court could not continue proceedings 
without authority so to do from the same, or competent authority. 
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cHAPTBR inonj. By thefoLCta to be reported, it is under- 

^'"' stood, the result or conclusion of the court, from 

tile hearing of the evidence, and therefore to be 

distinctly set forth, as the court believe to be 

correct or true. 

MemberiMy be It secms to be a settled principle now, that a 

member of a court of inquiry may be challenged 
for cause by either party. A precedent of this 
kind is to be found in the proceedings of the 
court of inquiry, in the case of Brevet Major 
General Gaines, held at Frederick, Maryland, 
January 7th, 1837. 

The reasons for the establishment of such a 
right are obvious. Courts of inquiry, in our ser- 
vice, are sworn, as well as the witnesses who 
are called for examination. The parties have 
tlie right of cross-interrogation, and the whole 
proceedings, with the exception of the power of 
the court to decide, partake much of the char- 
acter of a trial ; and when an opinion on the 
merits of the case is required to be given by the 
court, it is of essential interest, that such opinion 
should be the result of candid investigation and 
unprejudiced feeling. An opinion, though not 
decisive of the question of guilt or innocence, is 
nevertheless operative upon public opinion, or 
individual sentiment, and therefore may as surely 
tend to the hiui; of the defendant, as an unjust 
or prejudiced decision by a court-martial. If 
any doubt should exist, however, as to the pro- 
priety of exercising this right, the right itself 
should not be gainsayed, when it is remembered 
that the indulgence of it is always subject to the 
discretion of the court, and can never be detri- 
mental to a just inquiry. 
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The hours of sitting are not limited for craptie 
courts of inquiry. The restriction imposed by ™'' 



the 75th article of war, that no " proceedings or £^S^*^ 
trials be carried on, excepting between the hours 
of eight in the morning, and three in the after- 
noon/' is only applicable to courts-martial. 

The accused cannot demand a copy of the AceMdcMMt 
documents recorded in the proceedings, as the docnme^nor 
inquiry is a preliminary to trial only, and the ii^ v^ct^ 
evidence, of whatever nature, is intended for the 
authority ordering the court Nor is there any 
legal right to demand a copy of the proceedings. 
It is only in the case of a trials by 9Lgeneral court- 
martial, that the party tried, upon demand made 
by himself, or by another person or persons in 
his behalf, is entitled to a copy of the sentence 
and proceedings of such court-martial.^ 

Contempts before courts of inquiry, are as CQDtaB|«i|Nni. 
much punishable as though they were commit- ""**'*' 
ted before courts-martial. Officers may be placed 
in arrest, and soldiers may be confined by order 
of the court 

The accused officer before a court of inquiry, 
is not under arrest unless there exists some ne* 
cessity for it 

The proceedings of a court of inquiry, are au- PioeMdinoM. 
thenticated by the signatures of the recorder or ^^admw- 
judge advocate, and the president; and they '^•■•^'**'~*- 
may be admitted as evidence by a court-martial, 
in cases not capital, or extending to the dismis- 
sion of an officer ; provided^ that the circumstan- 
ces are such, that oral testimony cannot be ob- 
tained. The proceedings may be revised, and '"^'iJlJjJ^^ 
as the opinions of such courts are not expressive 

« 

1 90th Artide of Wax. 
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ciiAFTBR of the guilt or innocence of the accused party, 
""• they may be revised more than once. In this 



respect, it appears there is a difference between 
them and the proceedings of a court-martial* 
(see chap. lO.y 
^jjwjjj'^ Charges, or a statement in writing, or docu- 
b^^imitted in mcuts are submitted to the court, which are to 
be investigated ; and the instructions which are 
given for the court's guidance, are not to be de- 
viated from, 
intenmier. If it should be required, an interpreter is ap- 

pointed. 
2? *^^ ^ Courts of inquiry, it will be seen by reference 
to »hi«nr« it to the oath, prescribed in the 93d article of war, 
are not bound to secresy as to either individual 
votes, or the general opinion ; still, there is a 
general propriety that no member shall disclose 
such, because the expression of opinion might 
prejudice the accused party, in case of a trial by 
court-martial. Where the authority ordering the 
court of inquiry, deems the proceedings of such 
a nature as to preclude a further investigation, 
it would certainly be a breach of decorum, or of 
military discipline, on the part of a member of 
a court of inquiry, to disclose or publish the 
opinions of the members, or the opinion of the 
court, without the sanction of the superior offi- 
cer to whom the whole proceedings had been 
submitted. 
In the work compiled by the late Major Gen- 

1 There is no restriction by law against reviewing tbe proceed- 
ings of a court-martial more than once. The |ninciple however 
which makes sach procedure objectionable is so obviolis, that it is 
generally conmdered as improper^ or repugnant to justice* In the 
British service there is a special provision of law which forbids it. 
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eral Alexander Macomb, entitled " The Practice 
of Courts-martial/' it is laid down as a princi- 
ple, (page 94,) that '^ transactions may become 
the subject of inveatigation by comrts of inquiry 
after a lapse of any number of years, on the ap- 
plication of the party accused, or by order of 
the president of the United States ; the limita- 
tion mentioned in the 88th article of war, being 
applicable only to general courts-martial/' 

The doctrine here stated, is one to which the 
author cannot ftdly accede, — the more particu- g^ioo of 
larly, as it conflicts with the opinion in a pre- ^lavA^ 
vious chapter, respecting the right of the presi- 
dent to dismiss a commissioned officer from the 
service without trial. The opinion c<Hitained in 
the last mentioned work, seems to have for its 
basis, the rule and principles adopted and under- 
stood, Tor the regulation, in that particular, of 
the British army. It has been before stated, 
that the origin of courts of inquiry is derived 
from custom, and that in England it is consider- 
ed as an inherent right of the crown to appoint 
courts of inquiry,' but that with us it is expli- 
citly the creation of law. As it is the preroga- 
tive of the crown to dismiss officers from the ser- 
vice without a hearing, it may truly be viewed 
as a favor, whenever a court of inquiry is ap- 
pointed, by which an accused person may have 
an opportunity of justifying himself Under our 
government, where such prerogative or power is 
questionable to the chief magistrate, and an act 
whidl specially confers the authority to appoint 

^ Hough, p. 436. See aim caae of *«Hoiiie ««. Lord Bendck," 
ibr aKbeL 
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such courts of inquiry, the same aigument can- 
not apply. 

By tlie dStk article of war it is declared, that 
^' no persoB ^s^all be liable to be tried and pun- 
ished by a general court-martial, for any offence 
which shall appear to have been committed 
more than two years before the issuing of the 
order for such trial, unless the pers(m, by reason 
of having absented himself, or some other man- 
ifest impediment, shall not have been amenable 
to justice within that period."^ 
^vtjitmm of Now what are the grounds upon which all 

statutes of limitation are founded, but for the 
sole purpose of preventing vexatious and con- 
tinued litigation, or malicious prosecutbns ; and 
that too at the manifest hazard of great injustice 
to defendants, when, from the lapse of time, the 
true and necessary testimony may be lost or 
weakened, by the decay of memory or the death 
or absence of witnesses. And shall not this 
shield, under every and all circumstances, be ex- 
tended to military persons, where, from the very 
nature of their employment, and the transactions 
in which they are actors, evidence is much more 
likely to be dispersed or lost, and subject to 
greater chances of doubt, than in the ordinary 
walks of civil life ? And yet, under the vicissi- 
tudes of a camp life, some would contend, that 
after the lapse of any number of years, an in- 
quiry into the conduct of any person may be in- 
stituted, by which reputation may be endanger- 
ed, and such a question determined by any 
chance evidence which may be gathered, — and 

1 As there is no act of limitatioii finr the nayy, the same legal 
does not therefioie apply to the sendee. 
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With such marks of dubiety impressed thereon, 
as would make a court-martial reject it as insuf- 
ficient Would not, therefore, the ai«maption of 
such power be most oppressive ? ' T|i^ true pur* 
pose to be attained by a court of inquiry, is to 
ascertain whether there be grounds for conven- 
ing a court-martial to investigate the chai^^es, or 
not ; and such a pretext cannot possibly exist, 
where the facts charged have arisen at a period 
beyond the retrospection of a court-martial. 

Such too is the view of the subject taken by 
one of the most able and approved writers on 
the constitution and practice of courts-martial in 
the British army } in which he acquiesces in the 
doctrine, as far as it concerns the prerogative of 
the sovereign, but expressly opposes the assump- 
tion of such power by any authority subordinate 
to the crown. '^ Nor can he (the accused) un- 
der any circumstances, after the time limited for 
a court-martial, by the mutiny act, obtain a 
hearing of his case by any tribunal competent to 
decide on it Surely then, justice forbids inves- 
tigation by a court of inquiry, which may coun- 
tenance malicious accusations, or give rise to, 
amd ferment prejudices, which it cannot allay, 
and of which it cannot pave the way for trial ; 
and particularly as the members who compose 
the court — are so limited in number and irre- 
sponsible to any superior tribunal for the opinion 
they may give."* 

1 Simmont. * n>id., p. B6* 
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cHAPTBB " It is a general rule that no person shall be 
— ^IL_ excused from punishment for disobedience to the 
Goieni nde. i^^g of the couutry, uuless he be expressly de- 
fined, and exempted by the laws themselves :"^ 
and — ! 

Written fltnte- " Every person at the age of discretion is, un- 
ciiiiM wquiwd. less the contrary be proved, presumed by law to 
be sane, and to be accountable for his actions."^ 
The eightieth (80th) article of war has made 
provision for a written account of the crime I 

with which any prisoner is charged ; and it is 
therefore a matter of importance that the prin- 
ciples upon which the declaration of offences 
are founded should be well understood. The 
propriety or necessity of having established 
rules for our guidance in these matters, is ob- 
vious upon the slightest reflection ; and the priv- 
ileges and protection which the constitution and 
law extend to every citizen might otherwise, by 
a loose or vague method, be denied or annulled.^ 
The public interest, therefore, connected with 
the military service, as well as the particular 
rights and safety of individuals are involved in 
the manner in which charges are preferred, and 
trials before military tribunals of justice con- 

1 4 Black. Com., 20. * Archbold's Ciim. Plead. 

* 5d& Amendment, and STth Anide of War. 
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ducted. Precision in the prosecution of crimes ; chaptu 
regularity in procedure; and certainty of "^' 
punishment, are materially dependent apon 
these rules ; ^d economy of time and money 
follows as a consequence of their observance. 
In the remarks offered upon this subject, it is 
only intended to notice the most prominent 
points, which present themselves for considera- 
tion, and wluch are deemed sufficient to lead 
the reader to a just understanding and apprecia- 
tion of the principles embraced therein. To 
attempt a full and minute exposition of this 
branch of our subject would evidently require 
too great a space for the proposed limits of 
this treatise. A brief statement therefore is all 
that will be attempted, and indeed it may be 
said, all that is really to be desired in a work of 
this description. While precision and condse- Tedmieaiiiiflt. 
ness are requisite to be observed in framing n^^TaSSuT^ 
charges of military offences, it is nevertheless ^^•"■^ 
unnecessary that the technical strictness used in 
an indictment should be followed. The minu- 
tiae of the ordinary courts of law would swell 
the proceedings of military courts to an incon- 
venient extent, were they followed in the 
charges or pleadings of the latter, and with no 
material benefit to their ultimate decisions. Yet 
there are certain points which require exactness 
in the one as in the other court, and it is to 
these particular parts that our observations are 
intended to apply. 

It has been observed, '' that the strictness re- 
quired in indictments was grown to be a blemish 
and inconvenience in the law and the adminis- 
tration thereof; that more offenders escape by 
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CHAPTBE the over-easy ear given to exceptions to indict- 
^^* ments, than by the manifestation of their inno* 



cence, and that the grossest crimes had gone un* 
punished by reason of these unseemly nice- 
■ '^ ties."^ 
^ffiuitiSL ^^ ^^^ subtle distinctions thus observed in the 
tort rai^ w administration of criminal justice by the ordi- 
nary law courts, have been productive of the 
evil noticed in the above passage, it is to be 
feared that the want of a regular and consistent 
rule for the guidance of courts-martial, has led 
to . consequences frequently of a very different 
character ; and it may be said, perhaps, that the 
want of some nicety in the statement of the 
charge has at times led to the punishment of 
an innocent person, or at least to judgment fbr a 
crime, which the facts alleged did not constitute. 
To avoid the over nicety of the first, and the 
vagueness of the latter practice, is the necessary 
rule to be attained. 
Defimtion of a A military charge is, in the nature of an in- 

miiitaiy chaige *' • 

or accueadon. dictmcut, a wrftten accusation against any per^- 
son or persons, subject to military control. It is 
a plain, brief, and certain narrative of the offences 
committed, and of those necessary circumstances 
that concur to ascertain the fact, and its nature ;' 
and a charge of this character will lie against 
all military persons, (under the rules and articles 
of war,) who actually commit crimes against the 
military laws, the regulations for the service, or 
orders, and the custom of war, &c., &c. 
Certainty of le- Now with what Certainty of legal terms and 
chaige?" " * language should a charge be framed? It has 
been already remarked, that military offences or 

1 Lord Hale. > Ibid. 
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crimes do not require to be set forth with tech- 
nical strictness and nicety ; if such were the . 
practice it would much encumber the proceed* 
ings of military courts, without any substantial 
benefits, and make necessary a body of legal 
men, or lawyers, for the guidance and adminis- 
tration of military justice. But although this 
technical nice^ is not required, still in every 
charge there should be such predsion and cer- 
tainty, in " the description of the offence, that the 
defendant may know what crime it is which he 
is called upon to answer ; that the court may 
appear to be warranted in their conclusions of 
guilty, or not guilty, upon the premises delivered 
to them, and that they may see such a definite 
crime, that they may apply the punishment 
which the law prescribes. Tills is what is 
meant by the different d^rees of certainty men- 
tioned in the books; and it consists of two 
parts — ^the matter to be charged, and the manner 
of charging it As to the matter to be charged, 
whatever circumstances are necessary to consti- 
tute the crime imputed, must be set out Where 
the crime is a crime independently of such cir- 
cumstances, they may aggravate, but do not con- 
tribute to make the offence."^ 
The charge therefore must be — BeqaireaMiti 

L Strict and positive. — ^It must not be sta- strict and poi- 
ted argumentatively, but be allc^ged in express ^'u^teSS?^ 
and positive language; and it is particiQarly 
essential that it be not repugnant or inconsistent 
with itself, for the law will not admit of absurd- 
ity and contradiction in l^;al proceedings.' 
2. Certain as to the party accused. — The de- 

^Kmg v. Hone, Cowp. 672. * Cliitty** Oiim. Law, p. 230. 
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cHAPTii fendant must be described by bis titie or rank, 
"^' christian name, an^' surname, and the addition 



SST^iSLn**!!^ of the company, raiment, or corps, to which he 
^^^ belongs. The difficulties which, in civil courts 

of criminal jurisdiction, sometimes arise from 
ignorance of the name of a party, can hardly 
ever happen in military life, and therefore the 
danger of a misnomer does not occur. 
S2w?p£c2 3. Certmn as to time and place. — ^If the pre- 
cise date of a fact be a necessary ingredient in 
the offence, it must be truly stated, and the same 
as to place. By time making an ingredient of 
the offence, is understood when the same cir- 
cumstances or conduct would, on one occasion, 
constitute a particular crime, though at another 
it would be different in its character. Thus an 
officer chaiged with being drunk on duty, under 
the 45th article of war, it would be necessary to 
set forth the nature of the duty, and the precise 
day, or so nearly, that the time should not be 
confounded in the testimony, and thus lead the 
court to adjudge him guilty of a crime, the pen- 
alty for which is arbitrarily fixed by the law. 
The crime here alluded to, is made a specific 
offence ; and in order to bring an offender within 
its sanction, it must be strictly stated according 
to the language of the article. 

The practice of courts-martial has permitted 
a wide latitude as to the time specified in the 
charge. In some cases there has, doubtless, 
been much error committed therein. The limit 
of time, within which the cominission of any 
act alleged as an oifence may be laid, is much 
more extended by the indulgence of courts-mar- 
tial, than is permitted by the ordinary courts of 
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criminal jurisdiction, l^his is an imperfection in chapter 
military chai^ges which should J>e cured. Tytler, °^' 
in his '^ Essay on Military Law/' says that " the 
prosecutor is allowed some latitude with respect 
to time, and provided the charge is in other re- 
spects sufficiently precise, he may charge the 
fact or facts to have been committed on such a 
day, of such q, month, or on one or other of the 
days of that month, or of the month immediately 
following. But as this is an indulgence granted 
only from necessity, so in no case where it is 
possible for the prosecutor to mark the time with 
certainty and precision, ought he be aUowed such 
latitude as that above mentioned, as it deprives 
the prisoner of all opportunity of proving an 

aJMr 

It is generally laid down by military writers, 
that the same minuteness and precision ought to 
be observed in specifying the time and place, as 
is required for the statement or description of 
the offence. As to the circumstance o( place^ 
it is always possible for the prosecutor to be 
pointed and exact, and therefore should not be 
dispensed with in the framing of the charge. If 
a doubt be entertained as to the precise time, it 
may be set forth, as '' on or about such a day,'' 
but embracing a reasonable space of time only ; 
and where the time enters into, and forms an in^ 
gredient.of the offence, the court should be care- 
ful that the period included in the declaration 
be not such as to cause any difficulty, by the evi- 
dence, of ascertaining the true time. 

In the case of Captain Eustace Trenor, who caaeof captam 
was accused by the charge 2nd, of drunkenness ^^•~*'^^ 

on duty: 

37 
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cBAPTiK Sjpecificatum. — ^^ In this that the said Captain 

"^' Eustace Trenor, ^f the Ist regiment of diagoonsi 

when on duty as officer of the day at Fort Lea- 
yenworthy between the 1st day of September 
and the 31st day of December, 1840, was drunk." 

On being arraigned he pleaded as follows : — 

Captain Trenor " declines pleading to the 2nd 
chaige and its specification, inasmuch as it in- 
cludes such a length of time as to prevent the 
possibQity of either disproving it, or defending 
himself against it ; and he therefore hopes the 
court will not entertain it" 

The objections of the accused were sustained 
by the court, and the 2nd charge and its speci/ir 
catiofi^ were accordingly thrown out 

This decision of the court was undoubtedly 
founded upon good and substantial grounds. 

The fact of detail and duty as officer of the 
day, at every military station, is a matter of re- 
cord, and easily to be referred to in the guard- 
reports, and the files of the adjutant's office ; it 
therefore was in the power of the accuser to 
have stated the time more accurately. By the 
214th par. general regulations for the army, it is 
said, ''it is highly improper to hold chaiges 
against an officer or soldier, in order that they 
may accumulate;" and in this case, if any wit- 
ness had sworn that the prisoner was drunk 
when on duty as officer of the day, between the 
days indicated, it would have been simply as his 
belief, according to memory, and the prisoner 
could not have disproved the allegation, by show- 
ing the particular day or days when he was on 
duty as officer of the day. This appears more 
clearly when it is stated that the trial did not 
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take place until the month of December, 1841, csaftss 
more than a year from the time of the alleged 
offence. 
Although there is no military crime, to ensure 



conviction of which it is essential that the pre- in 
cise day should be set forth and proved, yet it 
is essential, for a conviction in some cases, that 
the time should be so nearly dedaied, that if 
found, it may not appear to be a different day 
from the one in which the offence could have 
been committed. That is, the all^;ation of time 
should be so well ascertained, as that the alter- 
nate words, (usually employed,) ''on or about 
the said time," should leave no doubt of their 
truth. 

The rules relating to the averment of time. Rule for the 
apply, for the most part, to the averment of piMe. 
place, and where the time must be repeated upon 
the all^ation of subsequent acts, the repetition 
of place is generally also necessary.^ 

The averment of time, in military chains, 
may be considered partly substantial and partly 
formal. Substantial, since it determines the of- 
fence to have been committed within the juris- 
diction of the court which inquires into it, and 
formal, since it is unnecessary to prove the act 
to have been committed at the precise time al- 
leged, unless time itself be material to constitute 
the offence. It is, nevertheless, a general rule, 
that the time and place of every material fact, 
must be plainly and consistently alleged.^ 

It will readily be perceived that the essential EMntiai m- 
of a charge in these particulars, is, that the of- chuge. 
fence should be clearly distinguished, so that the 

1 Starkie'8 Crim. Plead., p. 61. Ubid. 
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cHAPTBs prisoner may have every means of defence, at 

"^' the trial, which the law allows, and that at any 

subsequent period he may be protected against 

a second trial, or punishment, for the same 

crime. 

Certainty u to 4. Certain as to the person against whom the 

the penoQ ^^ . 

wiMt whom offence loas committed. — There are certain offen- 

the onenco was 

committed. CCS agaiust military discipline, which may be 
committed by the abuse of the property or per- 
sons of individuals. Of such class is the viola- 
tion of the law and regulations of the service re- 
lative to the flogging of soldiers ; and of the par- 
ticular offences mentioned in the 32nd and the 
33d articles of war. In all such, or similar 
cases, where the crime has been committed 
against person or property, the name of the in- 
jured party must be stated at large, if the name 
be known. If at the trial, it appear that the 
party injured is misnamed, the variance is fatal, 
and the prisoner must be acquitted. Should, 
however, the name of tlu injured party be un- 
known to the prosecutor, he may be described 
in the charge as a person unknown.^ 

Certainty as to f>. It miLSt be Certain as to the facts^ circum- 

&cts, circum- . . • • i /r rm. a 

stances and in- staticcs and intent constituting the offence. — 1 hat 
is, as every crime or offence consists of certain 
acts done, or omitted, under certain circumstan- 
ces, it is not suflicient that the defendant be 
charged generally with having committed it, but 
the facts and circumstances must be specifically 
set forth ; and the offence must appear on the 
face of the charge as a distinct substantial 
offence. A man cannot be charged with being 
an habitual violator of orders, or a common 

1 Archbold's Crim. Plead., p. 33. 
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thief; but the chaige must set forth every fact chaptii 
and circumstance which is necessary to make ^^' 
up the offence. In the ordinary courts of law 
there are exceptions to this principle, growing 
out of necessity. As, for instance, a man may 
be indicted for being a common barrator, with- 
out detailing the particulars of the barratry ; — or 
a woman may be indicted as a common scold, 
without detaiUng the particukrs of her conduct 
But this cannot be done in the military courts, 
because there, particular acts or conduct consti- 
tute piurticular crimes. Under this rule, there- 
fore, an of&cer could not be charged with being 
a common liar. There is no military law which 
recognizes the specific offence of lying, but con- 
duct of that character, according to the atten- 
dant circumstances, would necessarily be laid 
under the eighty-third (83d) or the ninety-ninth 
(99th) articles of war, as conduct ^' unbecoming 
an officer and a gentleman," or '' prejudicial to 
good order and military discipline." The par- 
ticular acts or circumstances then by which the 
violation, or disr^^d of truth was evinced by 
the defendant, must be cited in the charge, and 
thus be shown in evidence. 

Written instruments, where they form a part wnuen iiutro. 
of the gist of the offence charged, must be set mtbSa^b!l[4e! 
out verbatim ; or where part only of the written 
instrument is included in the offence, that part 
alone is necessary to be set out ; and great care 
must be taken to set them out correctly. The 
recital of written instruments, which must be 
set out verbatim, is usually introduced by the 
words, " according to the tenor following ;" or, 
^^of the tefnor foUofuAr^ :^^ or, "in the words and 
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cHAPTBi fgwres foUowing ;" or by words that imply that 
"^* a correct recital is intended, 
sabttuice of a WhcE the substancc only is intended to be 

WlillQfflOlMMt 

oat- set out, it should be introduced by the words, 

" in substance asJbUows :" or " to the effect foUouh 
ing^ The word teifwr implies that a coirect 
copy is set out 

wSJS^fcrth. Where particular words are the gist of the 
offence they must be set forth with pajMdcularity, 
or declared to be of the like meaning or purport 

SJSfiobJfai ^* ^® necessary to observe, also, that no part 
figivw* of the chaige should be in figures ; and, there- 

fore, numbers, dates, &c., must be written in 
words. The exception to this is where a f[ic 
simile of a written instrument is to be set out; 
in which case it will appear in words and 
figures, as in the original itself. 
OfwoidtiiMd With regard to particular words used, it 

witA ui inclii' C7 A 

•iTeorexdndve should bc bomc iu miud, that the word untU is 
capable of either an inclusive or exclusive sense, 
and, therefore, when used, had better be stated 
to mean inclusive or otherwise — ^as, for example, 
— ^from, &c., until the 10th of November, 1800, 
inclusive, — or exclusive. But the words from 
and unto^ when applied to place, are construed 
in an exclusive sense ; — as from Philadelphia 
unto Lancaster, would be held to exclude Lan- 
caster; — so, to and from the city of Hudson, 
would exclude Hudson.^ 
Rule for Uie As to. the intent, or certainty of the all^ation, 

w^m«- it is a rule of construction, and cannot, therefore, 
add to a sentence words which are not impliedly 
included in it The meaning of the language 
employed will be fairly construed, accordmg to 

1 Starkie's Ciim. Plead., p. 56. 61. 
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the ordinary and usual acceptation of the words 
employed, and technical terms according to their . 
technical meaning ; and if ambiguous words be 
used^ the sense of the same shall be interpreted 
in accordance with the context and subject mat* 
ter, so that the whole shall ba consistent and 
sensible. 

The importance of using technical terms in ^^ or 
law proceedings, is derived from the fixed value 
and weight of such terms, that successive de- 
cisions have determined. If doubt should, arise 
as to their meaning, reference may be had to 
authorities for the meaning, whilst every new 
expression would introduce fresh uncertainty, 
and the benefits to be derived from precedents 
be wholly lost But few terms of art, compara- 
tively, are necessary to describe offences, in mil- 
itary chaiges, and, therefore, there ought not to 
be any difficulty in setting forth such offenceii 
with clearness and precision. 

The intention of the party, at the time he BUMifan at um 
committed the offence, is often a necessary in- tingdMoAnM. 
gredient of it ; and, therefore, as necessary to be 
stated in the chaige as any other facts or cir- 
cumstances which constitute the offence. This 
feature of the accusation, has been very fre- 
quently disr^arded in the statement of military 
chaiges. Most generally the bare commission 
of the act has been declared, leaving the crimi- 
nality of it to be decided by the court, as an in- 
ference of intention, by the evidence adduced. It 
is preferable, however, that the intention, when 
necessary to make the acts alleged amount to a 
crime, should be averred; and this the more 
particularly, because it involves no specialties 
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cHAPTBE which might confuse, but rather aids the court 
. "^' in the understanding of the matter submitted for 

investigation, 
wdb^wl^ In some cases the law has adopted cqirtain 
ttinezpra«ioni expressious to show the intention with which 
intmiiML an offeuce is committed ; and in such cases the 
intention must be expressed by the technical 
word prescribed, and no other: — ^thus, for in- 
stance, the fifteenth (^5th) article of war says, 
"£very officer who shall knowingly make a 
false muster of man or horse ; and every officer 
or commissary of musters who shall willingly 
sign, direct, or allow the signing, &c., &c., shall, 
&c., be cashiered." Thus, a charge exhibited 
against an officer for making a false muster, 
must be laid to have been done " knowingly ;" 
and for signing a false muster roll, to have been 
done "imllingly.^^ The words ^^ mutiny ^^ and 
^^ sedition^^ are technical terms, purely, when 
applied to military offences, and can oiily be 
used and understood according to the fixed ac^ 
ceptation of them, determined by legal prece- 
dents, and the custom of war. 
Higher or mreat- There are some acts to which the law affixes 

er ciiniiiuuity 

of certain acte a higher deCTee of punishment, when committed 

under particii' o o j. 

kr circmnstah- uudcr particular circumstances. In all such ca- 
ses, in order to bring the offender within that 
higher degree of punishment, it must be ex- 
pressly charged to have been committed under 
those circumstances, and the circumstances must 
be stated with certainty and precision. The 9th 
article of war provides, that " any officer or sol- 
dier who shall strike his superior officer, or draw 
or lift up any weapon, or oflTer any violence 
against him, being in the execution of his office, 
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on any pretence whatsoever, or shall disobey any 
lawful command of his superior officer, shall suf- 
fer, death, &c. &c. ;" therefore, it is necessary to 
iltate under this article, that the officer against 
whom violence was offered, was " m the execur 
tion of his o^." As to the crime of disobe- 
dience of orders, where the command is not 
manifestly in opposition to law, it is always pre- 
sumed to be lawful until shown to the contrary : 
and this, as the offence is one of an aggravated 
nature, and tending to the greatest evil, and fear- 
ful consequences in military affairs. He who 
takes or assumes the risk of disobedience, must 
also bear the onus of the proof of justification. 
In a charge, accusing a commissioned officer, or 
soldier, with drunkenness, under the 45th article 
of war, it must be expressly laid as being drunk 
an duty^ and the particular duty be also distinct- 
ly set forth. 

There is also another point to be observed, oantm 
There are certain offences created by statute, yddaga^d 
and defined therein : and the offence consists of 
the commission or omission of certain acts, un- 
der certain circumstances, and in some cases 
with a particular intent. Now a charge under 
such a law, must clearly declare the accused to 
have committed or omitted the acts, under the 
circumstances, and with the intention mentioned 
in the statute: and if any of these ingredients 
in the offence be wanting, the charge will be in- 
sufficient Thus, by the 52d article of war, 
" any officer or soldier, &c.— or who shall quit 
his post or colors, to plunder and pillage, every 
such offender, being duly convicted thereof, shall 

suffer death, or such other punishment as shall 

38 
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be of dered by the sentence of a general court* 
martial." Here the law defines an act as a crime 
when done with a particular intention, and there- 
fore it is necessary in framing a charge under 
this article, to declare the intention of the act, 
by inserting the words " to plunder and pillage.^^ 

It is, however, said, that " where a word, not 
in the statute, is substituted in the indictment 
for one that is, and the word thus substituted is 
equivalent to the word used iti the statute, or is 
of more extensive signification than it, and in- 
cludes it, the indictment will be sufficient."^ But 
it is, at the same time, held to be much safer to 
pursue the words of the statute strictly, as there- 
by precluding all doubts as to the meaning of 
the words used ; and particularly where the of- 
fence is capital, — ^as courts, in /avorem vitce^ are 
sometimes willing to entertain very nice distinc- 
tions upon the subject 

It is not necessary, nor is it desirable, to sp^ 
cify that the offence alleged has been committed 
in breach of a particular article of war. In 
cases where the offence comes directly within a 
particular enactment, it should be set forth in the 
terms used therein ; but where the alleged of- 
fence is a disorder or n^lect, not specifically pro- 
vided for, it must be charged as '^ conduct to the 
prejudice of good order and military discipline." 
— (See 99th article of war.) 

6. It must not be double. — ^That is, the defend- 
ant must not be chaiged with having committed 
two or more offences in any one count, or speci- 
fication of the charge. Each specification can 
set forth but one offence. The accusation should 



> Archbold's Crim. Plead., p. 47. 
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be written out in words, at length, without ab- 
breviations; and the chaig^ be sufficiently ex- 
plicit to support itself; for no latitude of inten- 
tion can be allowed to include any thing more 
than is expressed.^ 

Military chaiges should be set out as briefly cfcqmii>b> 
as is possible, consistent with the requisites 
pointed out in the for^poing remarks. It is, 
therefore, to be observed, that allegations which 
are not essential to constitute the offence, and 
which may be omitted without affecting the 
chaige, ought to be rejected as surplusage : and 
that in every chaige or declaration, there should 
be contained, according to the opinion of a great 
lawyer, these two thtngs^-^cerfainfy and verity? 

In concluding this chapter it is proper to ob- 



eet to iiidi ai 
sftet the nili* 



and jurisdiction of ooorts-martial are restrained, 
that they cannot take cognizance of any acts or ^^^ 
offences which are not conceded by statute or 
the custom of war, as Bpeci&c crimes against 
the military state, or as disorders and neglects 
tending to the prejudice of discipline and good 
order. 

* cutty's Crim. Law, Vol. I., pt. 172. 

• CqIM^ 1 Iju/L. Book nL, p. 3S1. 



CHAPTER XV- 



OF THE JUDGE ADVOCATE. 



OHAFTSE To those who have ever had any practical ac- 
quaintance with the duties of the judge advocate, 



PreUmmuy ro- ^ must bo evident that a full enumeration and 
office ofjadge descriptou of them would compose a very com- 
prehensive chapter. It certainly cannot be ex- 
pected that in this work, a minute and precise 
statement of all that pertains to that situation, 
will be embodied ; nor is it the intention of thfe 
writer to present to the reader more than a few 
of the prominent principles of action by which 
that officer should be guided; together with 
some general observations connected therewith. 
It is indeed an extraordinary fact, that in all 
the legislation touching the administration of 
justice by military courts, there cannot be found 
but a few brief lines, which make any reference 
to, or state any regulations for, the conduct of 
the judge advocate. The mere provision for his 
appointment and compensation, makes up, al- 
most entirely, the sum total of the notice given 
to him, and without any specific exposition of 
his character, or rules to determine the true 
sphere of his occupation, his rights, his duties, 
or his responsibilities i 

It follows then, necessarily, that the regula- 
tions and principles for his guidance have been 
established, and as they now exist, by custom ; 
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and thence the difficulty which has often been chaitib 
experienced, when questions, calling for judicious ^^' 
settlement, have been agitated, as to what was 
the authority of a court-martial on one side, and 
what was the duty, or right of the judge advo- 
cate oh the other. If rules are to be sought for, 
which can only find a sanction in custom, or for- 
mer precedents, it is readily perceived, that con- 
siderable previous knowledge is requisite on the 
part of the officiating judge advocate, to enable 
him to discuss such questions, or to point out 
the true rule or principle to be observed either 
for his own guidance or that of the court ; and 
yet t)iis consideration was not, and is not, always 
entertained, when the necessity arises for the 
appointment of some person as judge advocate, 
to conduct a military prosecution. 



There can be, when applied to the army of Ctamot 
the United States, no doubt of the correctness 
of the observations in the preceding paragraph ; 
and it is to such facts, that we may refer, almost 
exclusively, for the causes and explanations of 
the great irregularities, and numerous and con- 
stantly recurring errors, which have character- 
ized the proceedings of courts-martial. It was 
indeed, enacted by the act of congress, " fixing 
the military peace establishment of the United 
States," of March 16, 1802, " that whenever a 
general court-martial shall be ordered, the presi- what cauo. 
dent of the United States may appoint some fit ofthejudgTi^ 
person to act as judge advocate ;" but in what ^°^^ 
thsiJUness was to consist, has never yet been of- 
ficially determined or published. Now, it is gen- 
erally conceded, that for a proper discharge of 
this office, there is needed qualifications and at- 
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cHAPns tainments of more than ordinary possession; 
'^" that, as the duties are multifarious, and highly 
important, and therefore responsible, there should 
be a corresponding ability ; a fitness^ iii a word, 
which can only be derived from experience, and 
knowledge of military life ; its laws, customs, 
and modes of discipline ; together with a com- 
petent acquaintance with the principles and max* 
ims of criminal jurisprudence, and by which the 
proceedings in the ordioary law courts of the 
country are regulated. The particular rules for 
the government of military judicial proceedings, 
cannot be found in the laws alone ; they must 
be sought for in the history of cases, or gathered 
from the compilations and treatises of military 
authors : for the experience of the most practiced 
individual, is not large enough to embrace all 
the accidents and contingencies of circumstance, 
which give diversity to the subject. 

" Without (says a military writer,*) an ade- 
quate degree of knowledge in all of tlie above 
mentioned points, it is impossible for a judge ad- 
vocate to direct and guide the members of a 
coiut-martial in the right path, so that justice be 
duly administered, the proceedings of trials, cor- 
rectly and legally conducted, and the members 
of the court protected from the penalties every 
member is liable to, should the court {from not 
having a competent legal adviser ^ through igruh 
ranee, or inadvertency) exceed its authority in de- 
viating from the established law of the land." 

It is then, evidently a necessity, from all these 
considerations, that for the furtherance of justice 
for all parties, the judge advocate, who^er he 

^ Captain Huglies, Duty of Jadge Advocates, p. 9. 
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may be, should, in every respect, be a qualijied cbutem, 
person. ^* 



Perhaps no military iostitutioiui ever existed j^^^^^ 
in any country, in which the administratioii of ^¥^'^ ^J* 
justice was so little cared for by the goyemment, 
as in those of the United States. It is not meant 
by this however, that the rights of persons are 
disregarded, but that the necessary and proper 
means for the due observance of l^gal rules in 
judicial proceedings, have been entirely disre- 
garded by the national legislature. We might 
point to the manifest deficiencies which now 
exist in the laws authorizing trials by courts- 
martial, whereby such courts are left without 
the power of self-protection, and the want of a 
compulsory process, (through the ordinary courts 
of law,) to control witnesses, or obtain evideilce. 
Does it not appear as a most anomalous and dan- 
gerous fact, that in trials where the highest in- 
terests of the government are at stake, or where 
the reputation or even life of the prisoner is in 
jeopardy, that these tribunals of justice, as they 
are frequently called, should be too feeble to 
punish contempts, and too inanimate, l^ally con- 
sidered, to enforce testimony ! 

From this very condition of things, may it be 
argued, that an able and competent judge advo- 
cate is an indispensable ingredient for the safety 
of military courts. If the knowledge of one's 
strength is an element of safety, or means of self- 
defence ; so peculiarly in military matters, is the 
knowledge df one's weakness, an imperative 
want, to compass the like end. The defects of 
the military laws in these particulars, have at 
various times been brought to the notice of the 
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CHAPTER proper department of aerrice, in hopes that a re- 
^' medy might be found ; but still, no attention has 
been given to the subject. As recently as the 
year 1839, did the members of a general court- 
martial, assembled at St. Louis, Mo., for the 
trial of Lieutenant Colonel Brant, of the quarter- 
master's department, bring the subject immedi- 
ately to the view of the secretary of war, by a 
written statement of the difficulties under which 
they had labored, in reference to the direct refu- 
sal of a non-military witness to appear before 
the court and testify. And such cases are liable 
to be presented to every military court that may 
ineqnauty of assemble. While the military man is subject to 

the operation i 1 1 • • ■■• ^* ■ •'l*i*x . a 

of theiawB iq>. a double jurisdiction and responsibility, m mat- 
SdtL"^!^ ters which affect the interests or rights of a 
tuycitiieD. ^^ujj^jj^ ^jjg latter may frequently avoid all ac- 
countability for ipisconduct towards the first, 
which involves in it the professional reputation 
of the sufferer, 
-jj^^o^ " Persons who are appointed to act as judge 
diOT as wen as advocates, may be considered fit from possessing 
superior attainments and abilities, either as law- 
yers or soldiers ; but the qualifications of both 
professions are requisite for this specific duty."* 
Uzdon of such Now the union of the qualifications of both 

qualificaticHifl , , , , _ _ , 

these professions is essential, not only because it 
is of importance to have sensible and well settled 
rules of procedure, even under the ordinary con- 
dition of things — ^but likewise that dangers and 
embarrassments may be guarded against, during 
emergencies of martial government when the 
courts of civil judicature are closed and silent. 
Such contingencies may arise when an army is 

^Hughes, Duty of Jadge Advocates, p. 178. 
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serving in a foreign territory, or when the law cHArrsa 
military is the predominant power. The pro- 



clamation of martial law (if ever constitution- ^^SSJI^Z^ 
ally lawful) would be in itself sufficiently arbi- JJjJ^ ^ "^ 
trary, without subjecting suitors or prisoners to 
the additional grievance of arbitrary and capri- 
cious rules in law proceedings, and the utility 
therefore of courts-martial having a fixed and 
consistent code of regulations for their guidance 
is obviously certain. — How can such a code be 
established 1 

The answer to the above interrogatory is very 
easy. By the creation of a military law depart- 
ment, at whose head shall be a milUary person 
of competent attainments and experience ; not 
selected for political associations, but on the 
contrary freed from all political duties, and who 
shall be, therefore, entirely unfettered by politi- 
cal interests or motives. To such an officer, as ofthaooioeof 

the JUDGE ADVOCATE GENERAL, WOUld bc COU- cenanL 

fided the law proceedings of the army. Through 
him would the members of courts-martial re- 
ceive the assistance, advice, and instruction, 
which they so frequently need; and by his care- 
ful supervision of all court-martial proceedings 
would erroneous principles and false practice be 
rejected, and legal views and uniform rules be 
confirmed. In connection too with the duties 
and labors of this officer, would it be particularly 
necessary, that all generals and colonels, having 
the authority to appoint courts-martial, should 
consider with somewhat more interest, than 
what heretofore has been the practice, the qual- 
ifications of persons which ought to constitute 
the fitness for the appointment of judge advo- 

39 
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cHAPTn cateSi for without such attenticm, the good results 
^^' of the system proposed, might be Veiy fuatm- 



aMy lessened or hindered. 
NMMiitjrofM. But without lookmg to any diange in the oir- 
psmi^actM ganisation of the law department of the army, 
«•*»• (if cha<]ge it can be calleid, in what hardly can 

be said to exist,) the writer wouM desire to im- 
press upon the minds of all, who have an in- 
terest !hi tlie well-being of the army and navy^ 
<&e great benefits to be attained, and the mani- 
fest evils to be avoided, by the propel selection 
of persons to officiate as judge advocates^— of the 
person who is the l^al adviser of the court, and 
who has been called by a writer ^' the PRiittUM 
MOBILE of a court-miatial ;" and who is appoint- 
ed, as the court-martial is convened, for the «ame 
object — the attltinmtot Of justice.^ 
jtaqnirement of Although the general regulations for the army 
piatSTfor'S require all officers to make themsdves acquaint- 
ed with the laws and the practice of courts- 
martial,^ still it is an impossibility that courts- 
martial should be alwQ,ys so composed, that each 
individual member is perfectly fitted for the du- 
ties which he is called upon to perform. This 
arises from the diversified conditions of militaiy 
life ; the youth or rank of the person appointed 
a member, or from other relations which he 
bears to the service, or to the party accused. 
Neither would it be possible for the appointing 
power to select members according to what be 
might deem the fitness of the person chosen, be- 
cause this would be contrary to the principle of 
detail ; might impose unequal burthens of duty 
upon different individuals ; and moreover, be ob^ 

1 Simmons, p. 152. »1?ar. 221. 
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noxious to the imputation of packing a jury. cHAPm 
But all these difficulties maybe in a^reat degree ^' 
obviated by the selection of a judicious and 
competent judge advocate ; and finom no view of 
the subject, than the one just presented, does the 
proipriety of such a means more dearly and em- 
phatically stand revealed. 

The above general observations, in which the ntwctw i^ct . 
writer has indulged, are such as he thinks would 
present themselves to any niind which had been 
engaged for any time with the subject under 
consideration ; and it is because they are >the 
most easy and natural to arise, that he deems 
them the more important and the most likely to 
be useAil. Remarks upon this branch of the 
subject might be extended through many pages, 
and to the general reader, or the non-military 
student would be novel, and to some degree, 
useful ; but as the great class into whose hands 
this work may be found are likely to be of the 
military profession, seeking for particular infor- 
mation to guide them in their practical duties, 
such prolonged remarks, however satisfactorily 
received, would hardly be necessary or useful, — 
he tlierefore resumes the consideration of partic- 
ulars more directly applicable to the subject of 
the present chapter. 

The power to appoint a judge advocate, or Power to mp- 
some person to officiate as such, whenever a voSt^u***** 
general court-martial is assembled, is conveyed 
by the twenty-first (21st) section of the act of 
congress of March 16, 1802 ; and by the sixty- 
ninth (69th) article of the act of congress of 
April 10, 1806.^ The broad interpretation given 

^ CioM* Mil. Laws, pp. 104—117. 
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CHAPTER 
XV. 



Duty of judge 
advocates. 



to all legislation touching this authority is, that 
he who has the power to appoint general courts- 
martial has, incidentally as well as directly by 
statute, the power also of appointing some fit 
person to act as judge advocate. 

In previous chapters (6th and 7th) there 
were some rules indicated for the guidance of 
the judge advocate which naturally presented 
themselves when describing the progress of the 
trial. It will not be necessary to repeat those 
rules here, unless it be in connection with some 
principle therein alluded to, and which may 
here require greater amplification. 

The duties of this officer are but very briefly 
alluded to in any part of the laws enacted for 
the government of the military state. The 
sixty-ninth (69th) article of war says, that he 
"shall prosecute in the name of the United 
States, but shall so far consider himself as coun- 
sel for the prisoner, after the said prisoner shall 
have made his plea, as to object to any leading 
question to any of the witnesses, or any question 
to the prisoner, the answer to which might tend 
to criminate himself; and administer to each 
member of the court, before they proceed upon 
any trial, the following oath, which shall also be 
taken by all members of the regimental and gar- 
rison courts-martial." 

In considering the question of to what extent 
the judge advocate may lend his assistance to 
the prisoner, or the latter require the aid of the 
judge advocate, it is proper to remember, that in 
trials before courts-martial, according to the prac- 
tice of British courts-martial, the judge advocate 
does not always occupy the position of prosecu* 



lim 
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tor : it is necessary to observe this, so that the cHAFr£E 
titles of such persons, and their respective duties, ^^' 
be not confounded, — as they are not convertible. 



It was, for a long period, a prevalent notion Ho w to M> kt 
that it was the official duty of the judge advo- i"™**^* 
cate to assist the prisoner in his defence. A 
little consideration will show, especially where 
he is the prosecutor, that such cannot be the 
case. To do so effectually would require a 
knowledge of the prisoner's means or points of 
defence, which would thus bring him in opposi- 
tion to his own obligations and duty; but he 
might, and would most probably, if requested by 
the prisoner, give him all the assistance in his 
power. In court, the judge advocate could not 
aid the prisoner, — as he could not advise him, 
nor prepare questions for him ; nor cross-exam- 
ine the prosecutor's witnesses ; — ^but out of court 
there would be no objection to his pointing out 
to the prisoner the way in which he might best 
conduct his defence. It is very evident, we obfectofthe 
think, that the provision of the sixty-ninth ar- ^^^•"^ ^ 
tide, above quoted, was specially intended for 
the benefit of enlisted soldiers, whose ignorance 
makes the counsel of the judge advocate much 
more necessary than in other cases, and to 
whom it most forcibly applies. It would, con- 
sequently, be incumbent on the judge advocate, 
not only to see that no improper advantage be 
taken of the prisoner, by the admission of illegal 
testimony, but that he direct him how to present 
the facts upon which his defence may hinge, in 
the most effective light to the court. A prisoner 
may give a memorandum of the points on which 
he wishes his own witnesses examined, and the 
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CHAPTIB 



Speaking with 
prisoner oefora 
trial. 



Summons wit- 



opposite party cross-examined, to the judge ad- 
Tocate, and request him to put the questions in 
his own words. In general terms it may be re- 
marked, that it is the duty of the judge advocate 
to shape questions in legal form; to solve all 
difficulties as to the- relevancy of facts adduced 
by either of the parties ; to see that the prisoner 
shall not suffer from a want of knowledge of the 
law, or from deficiency of experience or ability 
to elicit from witnesses a jfull statement of the 
facts bearing on his case ; and to this extent 
both the court and the judge advocate are bound 
to give their advice to the prisoner. He should 
also give him reasonable aid in his defence 
either in point of law, or of justice ; and where 
doubtful questions arise, rather incline to the 
side of the prisoner,- —and, above all, not omit 
any circumstances of the proceedings which 
might have a tendency to palliate the chaises 
against the accused. As to the propriety of 
speaking with the prisoner before trial. Major 
Hough says, that he " conceives great good may 
often result, particularly in the case of a private 
soldier, — the judge advocate is more free firom 
bias, it may be supposed, than any other person." 
As to the propriety of this latter course there are 
various opinions, but the writer is inclined to 
believe that when followed by a judicious and 
impartial person, as the judge advocate is al- 
ways presumed to be, great benefits to the ac- 
cused party may result therefrom. 

The charges upon which a prisoner is to be 
tried having been placed in the hands of the judge 
advocate, he is to ascertain what witnesses or 
evidence will be necessary, both for the prosecu- 
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tbn and defence, and thereupon, summon every csAma 
person whose testimony may be required. This ^^* 
duty should be performed at the earliest period 
possible, to avokl any d^y in the proceedings. 

In cases where ibe jud^ge advocate has the AMu^mwha 
task delegated to hun of arranging a prosecution J^^{^ 
on particular grounds designated by superior au- pnpuwapbiL 
thority, it is his busintibs to inqubne what persons 
hare knowledge of the &cts in issue» and all 
the particulars relating thereto, so that the court 
when assembled for the trial may not be need- ' 
lessly delayed. In all cases it will prove of 
great assistance to himself, if he should prepare 
in writing, a short analysis or plan for conduct- 
ing the trial and the examination of the wit- 
nesses. ^ 

He is to furnish the accused party with a copy FudUim ptfe- 

tfWkAV ^^n#lh JM%MW 

of the charges, as soon as possible, or ascertain of ehugMr^ 



if such has been transmitted to him from an- 
other source ; and should a change or alteration 
be made in the chaiges, the prisoner should be 
immediately apprized of it The judge advo- 
cate u not strictiy obliged to furnish the prisoner 
with a list of witnesses for the prosecution — 
though it is usually done ; there seems no objec^ 
tion of a general nature to exiirt against this cus- 
tom — should there be any in particular cases, 
the judge advocate might refuse it, and to him 
therefore the decision of how to act is left 

The law has not provided any specific form 
of summons for witnesses, but in whatever man- 
ner it may be composed, its language should be 
at once courteous and specific, 

^' A judge advocate is the main-spring of a 
court-martial, on him the court depends for in- 
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CHAPTER formatioii concerning the legality as well as 
^^' the REGULARITY of their proceedings. If he 




a oomt 



ERRS, all may go wrong."* From this it follows 
jgg^^g^i^ that a duly appointed judge advocate is essential 

to the jurisdiction of a court martial ; and with- 
out him it cannot proceed. The judge advocate 
appears before a ci>urt-martial in a threefold 
capacity : — Firsts As an officer of the court for 
the purpose of recording its proceedings ; he 
reads the warrants, administers the oath, ar- 
raigns the prisoner, and puts questions to wit- 
nesses. Secondly, As the adviser of the court 
in matters of form and law — and Thirdly, As 
public prosecutor. 
HowftrniiQBct " In the first of these characters, he is subject 

to tllB OOUIt. "^ 

to the court, who may direct their proceedings to 
be conducted and recorded in any manner which 
they think proper ; but in the other two charac- 
ters, the court can exercise no control whatever 
over him, as in the performance of these duties 
he must be allowed to act according to his own 
judgment and discretion."* 
caxmotbe dai- The judffe advocatc cannot be challenfi:ed on 
i*8ent for a any gTOunds, as he acts at a general court-mar- 
hk place. tial in behalf of the United States. And he 
may be absent during a part of the trial, (an- 
other filling his place for the timej and return 
and r^ume his duties without inyalidating the 
proceedings. 
Bdier of die It is admitted, that either of the parties has 
\dM ^^ the right to the opinion of the judge advocate 
^' either in OT out of court, on any question of law 
arising Qut of the proceedings.' 

It is a part of the judge advocate's duty to be 

1 Adye, p. 100. » Kennedy. * Simmons. 
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careful that a court-martial does not proceed to cHAnsa 
trial without being properly constituted. This ^' 



is clearly an important matter for his attention, SLnti^IiiSS 
and one, considering the general features of his ^ ^""^^^^ 
office, for which he is appointed. 

The question, offering to the prisoner the op- qyatton to utm 
tion of challenge must be recorded; and the wX' opita 
right of challenge belongs to the judge advocate beraSoSS! 
also, and to be exerds^ whenever the interests dmsim^ 
of the public shall require it 

Between the adjournment on one day. and the lUr eoof cr 
meeting on the next, the judge advocate prepares CniSiom. 
a fair copy of the proceedings, which upon the 



reassembling of the court is read over. The 
court may dispense with the reading if it pleases, 
but it had better be done. Th^re are important 
advantages to be derived from the observance of 
such a rule. It not only impresses more clearly 
the evidence itself upon the mind of the court, 
but enables them while the recoUection of it is 
fresh, to detect any errors, which, by inadvert* 
ence, may have been committed i%'the tran- 
script. 

It is the essential duty of the judge advocate chaisM to u 
to see that the charges which have been com- £0^0; ^ 
mitted to him for prosecution, are presented to the 
court in a legal form, and with such distinctness 
that they shall con^pond to the requirements 
indicated in a pffeceding chapter. When charge| The i^n or 
are fumisIitSd to the '^fadge advocate from head- SS^^^aNT 
quarters in a specific form, there may be some 
doubt as to his right of making any iftieratlQii 
therein, and therefore sht^titd any defect be 49een, 
he had betfer call th^ notice of the proper au- 
thority to it, whenever time and distance ypH 

40 
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cHAfTBR permit It £s undoubtedly, however, his duty to 
'^' am^id the leg^ defects of charges, before the 
^j^Jjftab^ prisoner is called upon to plead thereto ; for this 
■miMhA seems to be an essential part of his business— 
yet in so doing he is to be held strictly responsi- 
ble that the facts are not changed, nor the legal 
responsibilities of the accused weakened. There 
is an order embodying the above instructions for 
the guidance of the judge advocates, still in force^ 
and to such may reference be had for the exer- 
cise of the rights or powers here alluded to. 
<^|u«M fat The changes which are most frequently needed 
n^ frequeatiy to be made, are mostly confined to form and 
phraseology — ^to simplify the first, and prune the 
redundant fullness of the other, comprise the or- 
dinary elements for notice. As has been pre- 
viously remarked, that the manner in which 
charges are drawn up, is a primary requisite for 
the doing of justice in general, and of peculiar 
value in isolated cases, it would seem to be a 
necessity that the person upon whom is devolv- 
ed the onus of the prosecution, should likewise 
be of such fitness as to be entrusted with the re- 
sponsibility, and endowed with the discretion 
to change or modify the charges, either as legal 
necessity or practical rules shall require. 
Judge adYoeata It is couocded that the judge advocate has 
npir* the right to reply in any case, whether evidence 

has been adduced by the defence or not. By a 
reply is understood the right of observing on 
the evidence in general ; or by controverting any 
new matter, which may have been introduced 
by the prisons in his defence, by other testimo^ 
ny. In the practice of the British army, there 
is a distinction observed in regard to this point 
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— depending ijqpon the fact whether the prosecu- 
tion is conducted wholly by the judge advocate _ 
or by a private prosecutor — ^and in the latter 
case the court exercises a discretion in permit- 
ting a reply or not This difference in the prac- 
tice of a foreign service has been referred to in 
this particular, and at other places of this work 
to other questions, upon which there seemed a 
diversity of opinion, because in the references 
which young or inexperienced members of our 
service may make to British authorities, there 
might otherwise be a misunderstanding of the 
principle, or a perplexity in applying it to our 
practice. 

New matter may be considered as any thing New 
introduced into the defence on which the prose- 
cution has had no previous opportunity of ad- 
dressing tlie court ; and where a reply is desired 
by the judge advocate, the court will always 
grant a reasonable time for its preparation. 

A rejoinder is not a matter of right, and is Rejoinder not » 
never permitted by courts-martial, unless evi- "**^' '^ 
dence has been adduced on the reply. 

It appears to be a propriety imposed by legal Judge advocate 
provision, as well as being deducible from the martiaUaw. ^ 
particular duties of the ofBce, that no person, 
other than one subject to martial law, can ap- 
pear before a general court-martial as prosecutor. 
The twenty-first section of the act of congress 
of March 16, 1802,^ authorizing the president to 
appoint some fit person to act as judge advo- 
cate, whenever a general court-martial shall be 
assembled, manifestly intended to confine the se- 
lection of such person to the army, by fixing 

1 Crow' Mil. Laws, p. 104. 
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cBArrBE his compensation at a certain sum " in addition 
^^' to his other pay" — and so it is directed by the 



69th article of war, that " the judge advocate, 
or some person deputed by him, or by the general 
or officer commanding the army, detachment, or 
garrison, shall prosecute in the name of the 
United States." Now by an equitable interpre- 
tation of this article, and which is fairly made 
by referring to the twenty-first section of the act 
of March 16, 1802 — the conclusion is inevitable, 
that the deputy for whose appointment provision 
is made in the sixty-ninth article of war, must 
also be a military person subject to martial law. 

^^r ^''IS^ '^^^ propriety of this o^ce being filled by a 
^ttuT peiwD military person, has been adverted to in a previ- 
><^^«i^)U7 ous page, considered as a mere quality of fit- 
ness ; but now the consideration of responsibility 
and obligation is superadded. Without author- 
ity, by the medium of military rules, to regulate 
the official deportment of the judge advocate, it 
is evident that such person would be left entirely 
to the guidance of his own will, and might there- 
by leave the court without safety, and the priso- 
ner without protection ! 

The interests of the government, as well as 
those of the members of the court and the pris- 
oner, are involved in this question of military 
responsibpity on the part of the judge advocate, 
and wa9^ lib doubt a material consideration en- 
tering into the views of the legislature, when the 
enactments above referred to were passed. The 
responsibility 49f the judge advocate to this ex- 
tent, seems to be definitely settled in the British 
tsrmy ] and an ii^tance in which a deputy judge 
advocate genera! was held amenable to such 
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authority by a commander in chief, of the Ma- chaftbs 

dras army, in a general order dated June lOth, ^ 

1844, is cited by Captain Hughes in his woric 
on the '^ Duties of Judge A^yocates/' in a note to 
page 191. That author concludes with this ob- 
servation: "Nothing can be more condusive 
than this — ^that although the duties of a judge 
advocate are of a civil nature, yet he is respon- 
sible to the nUUtary authority who appoints 
him, and consequently is amenable to military 
law." 

It is certain, however, under the language of nam }m a > 
the law,^ that no other than the judge advocate, 
or person deputed to perform such duty, can ap- 
pear as prosecutor before a court-martial. There 
has been, as the writer is well aware o^ a dif- 
ferent opinion entertained respecting this point, 
and at times a variance in the practice from the 
rule here stated. In the naval service, there f^ h tn nit bjt 
does not appear to be the same restrictions im- ^ ■•'^'*^ 
posed, nor the like qualification demanded, as to 
subjection to military law, as there are required 
to be observed in the selection of a fit person to 
act as judge advocate for the courts-martial of 
the army ;* and consequently a different princi- 
ple there applies. The right of the government 
to appoint a special prosecutor, independent of 
the judge advocate, to conduct the proceedings 
before a military court-martial, was s^ibmitted DMUMinth* 
for decision upon the trial of General Wilkin- yfSaLSH!"^ 
son.* In that case, it is true, that the person "> 
appointed was not so styled, buf^appeared, and 
VFas directed to appear as the' principal judge 

1 69tli Art. of; War. > Homdi's it» Lawii pp. 83l 6S. ^. 

> WilkiD90ii'8 Memoin. 
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csAFTSR adyocate, although the proper person, appointed 
'^* under the law as the judge advocate for the 
army, was present. Upon the objection and ar- 
igument of the defendant, the court decided that 
the person thus appointed to conduct the prose- 
cution in addition to the regular judge advocate, 
could not appear, and he withdrew, in conse- 
CounBd anow- queucc, from the court. It is a positive right of 
the prisoner to have counsel, to assist him in his 
defence ; and it is also acknowledged that the 
prosecution may be assisted by counsel ; but this 
counsel can take no further part in the proceed- 
ings, than by being present and advising upon 
such points with the judge advocate as may de- 
counseinotad. maud his attention. Now it does not follow 
stance of othen, from tlus, that a pcrsou may be admitted as 
fngan^teresr couDscl, at the iustahce, and in behalf of per- 
sons who may have an mterest m the result of 
the trial, independent of the United States, in 
whose name the prosecution is urged ; because, 
if this were allowed, it would be mingling pri- 
vate animosities, or personal resentments, with 
instiuMeq^ted the Stream of public justice. The most striking 
conmiander exemplification x)f this principle, and by which 
s. Navy. ' ' the rulc has been clearly defined, was exhibited 
upon the trial of Commander Alexander Slidell 
Mackenzie, of the U. S. Navy, in February, 
1843, who was charged with murder on hoard a 
'United States vessel on the high seas. Upon the 
third day vof the meeting of the court, the judge 
advocate jpresented a paper signed by two emi- 
nently distinguished legal gentlemen, stating, 
" that they had been employed by the relatives 
of Midshipman Philip §pencer, one of the per- 
sons for the murder of whom Commander Mao- 
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kenzie was then upon trial, — ^to attend the trial chaptee 
and take part therein, by examining and cross- '^* 
examining the witnesses who might be produ- 
ced, and propounding such questions, and offer- 
ing such suggestions in relation to the proceed- 
ings, and presenting such comments on the tes- 
timony, when the same should be concluded, 
(under the approbation of the court,) as they 
might deem necessary." The court took the 
subject thus presented for their notice, into the 
gravest consideration,; and having maturely de- 
liberated thereon, decided, that the application 
could not be granted.' 

The views, thus expressed in the decision of RflMoni for dM 
the court, were certainly correct. It is seen 
that the persons in whose behalf the counsel 
were engaged, were not in any respect parties to 
the question at issue, nor occupying such a posi- 
tion in relation thereto, as authorized any judi- 
cial notice of them. The trial was not in the 
nature of an appeal, at the instigation or declara- 
tion of one individual against another, but solely 
at the suit of the TTnited States, having for its 
object the vindication of discipline, and the sat- 
isfaction of public justice. In so solemn a mat- 
ter as was then presented for adjudication, in- 
volving a question of law and morals, of reputa- 
tion and of life, the weightiest inducements were 
presented to the minds of the court, for a just 
and conscientious decision — ^to admit nothing 
which might prejudice the rights of the prisoner, 
to exclude nothing which could mar the just 
claims of private safety. 

In cases where it is necessary to have the as- 

* See the Trial, by J. F Cooper, pp. 8, 9. 
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CHAPTBB sistance of the accuser, or the person who has 
^^' suffered by the acts or conduct of the accused, 



AecQMrflmy 
mnBin in oomt 



all that can be insisted upon on the part of the 

l£m eii^Bd. prosecution is, to ask of the court permission for 

such person to remain, after being examined as 

a witness — ^to whom reference may be made for 

information, or particulars of the offence charged 

AwmMjwheii And if a person bringing forward an accusation 

i»»«{»^«p- against any person in the army or navy, is not 

^mnerorwit. himsclf an officcT either of the army or the navy, 

he can only appear in court as an informer — or 
a witness. 

It has been thought by some, to be a bad prac^ 
tice to make the judge advocate the prosecutor, 
because it is said to throw an unfair weight into 
the scale against the prisoner, and this happens 
from his naturally feeling some desire to succeed 
in the prosecution ; from being privy to the con- 
sultations of the court, he may bear hard against 
him ; and that he is also the legal adviser of the 
Judge advocate court. But ou the Other hand, it is contended 
inaU^GMeT^ that it is the safer rule to make the judge advo- 
cate the prosecutor in all cases. *Not being a 
party, and having no interest in the issue, he 
must be considered as unprejudiced against the 
defendant, and being entirely impartial, he stands 
forward as the public prosecutor, only to see 
justice done between the accused, and the ac- 
cuser.* 
AdrantagMof Whatever arguments may be advanced to 

support either the one or the other proposition, 
the writer is decidedly in favor of the latter 
opinion, and thus would prefer to see the judge 
advocate always occupy the place of prosecutor. 

i Hough. 
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From his own experience, he has no doubt that chaptbe 
this course saves a great deal of time to the ^' 
court} and prevents the exhibition of violent 
feelings, or intemperate language on the part of 
the parties, when they are broij^t in oppositicm 
in the presence of the court ; and he is led to 
this conclusion, not ftom having seen a contrary 
practice, (of which he can now recal no in- 
stance,) but from the observation of the resentful 
and embittered feelings which are sometimes 
provoked by the mere appearance of a party in 
the character of a witness. 

Military law is in general plain and simple in 
its provisions, and requiring but good sense to 
interpret it, either in justice or equity ; though 
should a l^al difficulty arise, there is the judge 
advocate to whom reference can be made ; and 
if he has been appointed as a duly qualified per- 
son, no deficiency will ever be experienced in 
the conduct of the prosecution. It is objection- 
able, too, to have the presence of many persons 
taking part in the business of the court, as it in 
general only tends to prolong and complicate the 
proceedings. As it has been before remarked, 
that, under the present laws ibr the constitution 
of courts-martial for the land service, no other 
prosecutor than the judge advocate can appear, 
the above remarks would hardly be necessary, 
as not being applicable to any diversity of opin- 
ion or practice which might arise ; but in the 
naval service, as there is still some latitude of 
indulgence daimed on that head, they may not 
be Idtogether useless. 

The manner in which military prosecutions 
before courts-martial are to be conducted, has not 

41 
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CHAPTEE been regulated by any statutory provisions. But 



XV. 



as the principle is acknowledged and prevails, 
TmSS'the^TO *^*t ^ every instance in vrhich forms or rules of 
^ui!J!J^mtfS^^ proceeding before such courts have not been es- 
tablished by legal requirements, or settled by 
custom, the procedure must be in accordance 
with the practice which governs criminal trials 
in the ordinary courts of law. The rules, then, 
which are to govern courts-martial in the inves- 
tigation of charges submitted to them, are easily 
arrived at, and have been generally understood. 
Remarks upon It was therefore a matter of some surprise, that 

the proposed de- . r / 

parturefrom m the trial of Commaudcr Alexander Slidell 

eettled rules, m 

the trial ^com- Mackenzie, the judge advocate should have pro- 

manderMac- ? J O r 

keiMie. poscd a uovel way of conductmg the prosecu- 

tion, not only adverse to all former precedent, 
but to some extent deemed perilous to the pris- 
oner. Believing that his position was different 
from that in which it had been customary to 
view him, he said he did not consider himself as 
occupying the place of a prosecuting law officer 
in the civil tribunals, but believed his duty to be 
akin to that which was devolved on the English 
judges at that time when traversers were put 
on trial without the privilege of counsel ; and 
therefore claimed the right of asking any ques- 
tions which would be legal, from either side} 
The extent of this right, so claimed, would have 
been indefinite, and have amounted to an indul- 
gence never allowed, (excepting under particular 
circumstances of difficulty in eliciting a fair and 
and full statement from a reluctant witness,) of 
cross-examining, and, as a consequence, of 
impeaching the witnesses called by himself. 

» J. F. Cooper's Trial, pp. 6, 7. 
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Now this proposition was directly in oppoesitioii cHApm 
to the rule above given, as it departed firom the ^^* 
usual mode adopted in the criminal courts. It 
would have substituted a rule which had toler- 
ance during a more imperfect condition of crim- 
inal jurisprudence than now exists, but which 
has long since given way to privileges, which 
have been accorded to the prisoner, under more 
humane and enlightened views. But the rejec- 
tion of the proposition, then made by the judge 
advocate, could have had no effect to limit the 
indulgence, if any, which the prosecutor might 
have been disposed to grant the prisoner, but 
was merely restrictive of a power to impugn his 
own testimony, whenever it did not meet the 
opinion or expectation with which it had been 
presented. Now although the judge advocate is jvOp adToena 
prosecutor for the United States, and as prosecu- ^puJSS^'^^ 
tor, is to be r^ulated by certain acknowledged 
principles, still it does not therefore follow, that 
he is to be otherwise than perfectly impartial. 
He is neither to omit any thing which in justice 
to the prisoner ought to appear; nor on the 
other hand, is he to permit the interests of the 
public to suffer, and a criminal go unpunished 
through leiyty or any motive whatever. The 
prosecution requires firmness, — and misfortune, 
for that is frequently interwoven with guilt, de- 
mands compassion ;— compassion, which softens 
the rigors of a severe justice, and lends its com- 
forting and reforming suasion, to reclaim the 
criminal from the paths of vice. 

It is when the court is closed for the con- Dmyofji^ 
sideration of the finding and sentence, that the eiow?ooM 
judge advocate is called upon for the exercise of 
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CHAPTER a sound discretion. It would certainly appear 
^^' to be an unfair advantage given to the prosecu- 



tion, should the judge advocate when the court 
is closed, be permitted to urge a verdict of guilty, 
by the presentation of any aigument This 
would be a prejudice to the accused by reason 
of his absence, and who, if allowed the like op- 
portunity, might offer very good reasons for an 
opposite conclusion. The duty of the judge ad- 
vocate seems to be at such times, to put the 
court on their guard against deviation from es- 
sential forms, or violation of justice in their final 
judgment It might be perfectly proper for him 
to point out the relevancy of testimony, or its 
Ic^ value, but not to attempt to weigh it, and 
decide upon its preponderance to one side or the 
other; for that is the peculiar and exclusive 
duty of the court. In whatever matter the 
juc^ advocate takes part, in this stage of the 
proceedings, he should endeavor to distinguish 
between what really is of a ministerial, and 
what of a judicial character. Of the first, it 
belongs to him to speak ; but with the second, 
he is in no degree authorized to interfere. 

i^Sd* hS tte S'^^^^ ^* happen that a court-martial persevere 
ladge^^||»»^ in an illegal measure, . or an unjus^ opinion, the 
ofuaoD. judge advocate ought to enter upon the record, 

the opinion given by him ; for though he would 
not be warranted (or allowed) to enter his dis- 
sent in the form of a protestj as such a method 
implies a judicative voice which he does not 
possess, still his opinion upon the controverted 
point should be engrossed with the proceedings, 
in order that it may be seen that he has per- 
formed his duty, and be " absolved from all im- 
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putations of failure in his duty of giving counsel, chaftbr 
The error or wrong may be then fairly brought ^' 
under consideration of die power with whom it 
lies in the last resort, either to approve, and 
order into effect, or to remit the operation of the 
sentence."^ 

While the judge advocate is excluded from TDghr«eoaittei 
all right to dictate opinions or sentences to a 
court, it is on the other hand, his particular pro- 
vince to give counsel or advice, and his own dis- 
cretion must suggest when that may be proper 
or necessary. 

It is incumbent, likewise, upon the judge ad- Mim ghr« m 
vocate, whenever the court demands his opinion nqaindl^ dM 



to give it fully and freely, — and even when not 
requested, it is his duty to call the attention of 
the court to any particular fact, or circumstance, 
which may tend to guard them from error. 

It is held, indeed, that " the attendance of a Prop>iBty ot n- 
judge advocate at a court-martial could be of no ^^L or uw 
use whatever, were he not allowed to insert in ^^ ^''****' 
the proceedings any opinions of importance 
which he may have given during a trial, whe- 
ther they were adopted by the court or not :" — 
and 

" The opinions offered by the judge advocate 
form an essential part of the proceedings, and 
that without their insertion, the record does not 
exhibit a true and faithful account of all that 
took place during the trial; and, consequently, 
that the approving officer becomes called upon, 
without being apprissed of the circumstances, to 
decide upon the merits of a case which has not 
been fully and correctly submitted to him.''' 
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cHATTSR It thus seems to be a wdl settled point, that 
whenever any thing occurs in the progress of a 



cat0 



S^^LS?"' ^^ which calls for the declaration of an opinion 
5^n!^jSige ^^ ^^^ j^idge advocate, it is proper that such 
!^^tef^. <>pi^on should be entered on the record; and 
the only control which the court may exercise 
over it, consists in their right to exact of the 
judge advocate, that the opinion thus given be 
couched in respectful terms and decorous lan- 
guage. A departure from this requirement, 
would, on the part of the judge advocate, make 
him amenable to censure. 
^onridemdonii Now, although it has been said, that it is not 

n*Mddlf™Sf *^^ ^^'y ^^ ^^^ j^dg® advocate to weigh oppo- 
the judge «3vo- sing evidcuce, and discuss the same for the pur- 
pose of influencing the decision of the court ; yet 
it is undoubtedly his duty, should he observe 
the court inclined to find a verdict contrary to 
evidence, to point out the same and prevent, if 
possible, a wrong decision. In the distinction 
here endeavored to be presented, it must be seen 
that the difference arises from what is a mere 
canchmon in the minds of the court, from the 
consideration of opposing evidence, and a factj 
which has been misunderstood, and by which 
that conclusion is to be determined. 
The^^ne of The valuo of the opinions of the judge advo- 
cateVSnioM. cato, thus entered upon the record, may, at some 
future period, be well demonstrated for the pro- 
tection of the members of the court, by present- 
ing with more particularity to the attention of 
the approving authority, the merits of the contio- 
rerted points, and thereby preventing, at timesy 
the execution of their judgment ; which, if illegal, 
would render them liable to damages in a civil 
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action. It is trae that judges must necessarily 
be allowed considerable indulgence for the errors . 
which they unintentionally commit, as no one 
can be so perfect as always to avoid them ; — a 
mistake, therefore, into wliich an honest, well- 
meaning man may innocently fall, would not 
make him liable to punishment ; but the law The kw pn- 
presupposes in the magistrate a sufficiency of jS^ "^^ 
knowledge to enable him to execute justice; IS^^Hi^ST 
and presumes that he knows, what it is ne- ^'^' 
cessary, in the nature of his office, he should 
know ; — ^ignorance of tlie lata would not, there- 
fore, excuse him. So with members of courts- 
martial, who, when sitting in a judicial capacity, 
are subject to the same rule ; and, consequently, 
should they obstinately, in defiance of the state- 
ment of law made by the properly appointed 
legal adviser of the court, proceed to judgment, 
they could not expect impunity for the wrong. 

The duty of the judge advocate may be un- judge advoetts 
derstood as " being at this stage of the proceed- SL^t" ^ 
ings, simply to act as r^strar of the court, and 
to advise on l^al points when his opinions may 
be demanded ; he necessarily abstains from ma? 
king any remarks by which his judgment, as 
to guilt or innocence of the prisoner may be as- 
certained." But — " if at any time, by inadver- 
tence, a member in passing sentence should 
deviate from the letter of the law, or assume a 
power at variance with it, it is clearly the duty 
of the judge advocate to point out the e^ror,"* ,^^j^ DMrfn. 

It is likewise said that " when the court is *^°<^»; ^ 
passing sentence, the judge advocate ougl^t not j|^^,^i^* 
then to offer any opinion, as he is in, no man- ima'wembie for 

^ Simmonf, p. 212. 
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CHAPTER ner answerable for the adequacy or inadequa- 

— cy of the punishment which the court may 

award."* 

General rale From the above observations it may be con- 
when the court •' 

is deuberating cluded as a rulc, — that when the court is delib- 

upon the find- ' 

ingoraentenoe. erating upou the finding, or the sentence, the 

judge advocate should interpose an opinion only 
when there is danger of an irregular or illegal 
decision being made ; and that in all questions 
within the discretion or competency of the court 
to determine, he should take no part To the 
members themselves attaches a responsibility for 
every act ; and while they honestly observe the 
limits of legal authority defined for their guid- 
ance, they are independent of all other control. 

Caution to be It jg here recommcuded particularly to the at- 

ebBervedby m 

judge advocate, tcntiou of all persous ofl[iciating as judges advo- 
cate, to be cautious not to irritate the court by 
frequent and unnecessary opposition. There is 
no part of the judge advocate's duty which de- 
mands a larger portion of good sense for his gov- 
ernment than this — and which, if not properly 
observed, will most assuredly lead to disagree- 
able results. Young men, when acting in the 
capacity of judge advocate, are sometimes ob- 
trusive of their opinions, and pertinacious in 
pressing them when no sufficient cause exists 
for so doing. Frequent, or dogmatic contradic- 
tion of the views which a court-martial are in- 
clined to follow, destroy thereby the just influ-^ 
ence of the prosecutor, and but exacerbate the 
feelings, without enlightening or assisting the 
judgment of the members ; — for such interrup- 
tions are looked upon as the mere promptings of 

1 Kennedy. 
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egotistical pride, or the petty yanity of assumed 
knowledge, — ^ 

A judge advocate should not, therefore, make * 
points for discussion ; nor insist upon recording 
his opinions on tryiea. An ingenuous remark, 
wUl frequently be sufficient to call the attention 
of the court to matter of doubtful propriety, and 
elicit a just attention to the subject Whenever 
a question arises which is essential to the just 
conclusions of the court, and upon which the 
opinion of the judge advocate is requested— or 
if the court pursue a way in contradiction to 
what he believes to be necessary and lawful, it 
will be his duty to express his views thereon, in 
the just fulfillment of his office. 

In so doing the utmost deference to the dig- Ftapi^fin^ 
nity of the court should be apparent ; a ddicate dbnmdT 
courtesy and modest demeanor should be cha- 
racteristic of his address, while his aigument 
may be replete with all the vigor and eneigy 
which knowledge imparts, and which truth de- 
mands. 

It is in reciprocal good feelings between the Mmodoons- 
court and their law adviser, that justice finds ^Tla^^ 
the surest support In the respect which the >'^*^^^'*'*^ 
one should manifest for the body, as whose 
counsel he is appointed, is found Uie source of 
that just confidence in the minds of the other, 
which lightens all their labors, — and without 
which the judge advocate is more of an incum- 
brance than an aid. 

The business of the court having been con^ RMotd t0 1» 
duded, the record of the proceedings is signed mSniMd. 
by the president of the court, and countersigned 
by the judge advocate. The ninetieth (90th) 

42 
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article of war prescribes in what manner the 

— same shall be disposed of, hj directing that 

" Every judge advocate, or person officiating as 
such, at any general court-martial, shall transr 
mit, with as much expedition as the opportunity 
of time and distance of place can admit, the 
original proceedings and sentence of such court- 
martial to the secretary of war, which said origi- 
nal proceedings and sentence shall be carefully 
kept and preserved in the office of said secretary, 
to the end that the persons entitied thereto may 
be enabled, np(m application to the said office, 
to obtain copies thereof." 

^^Mi^pro- By the original proceedings and sentence of 
the court-martial, is meant the fair copy which 
has been submitted from day to day for the ob- 
servation and. inspection of the court. 

RecOTdj how The disposition of the record is not literally 
in consonance with the directions laid down in 
the above cited article of war, because the exact 
observance of it would not expedite a decision 
by the approving officer, but, on the contrary, 
would retard it ; and, moreover, conflict with the 
intention of the preceding article, which gives to 
every officer authorized to order a general court-, 
martial, the power to pardon or mitigate any 
punishment ordered by such court-^-except in 
certain cases,-T-when he is to transmit to the 
president, for his determination, the proceedings 
of the court. In consequence of such power 
vested by the law, the record is always transr 
mitted dire<;^ to. the officer who has commanded 
the court to assemble. . 

j^ •Ayoofti^ .,^ The duties, of a judge advocate before a court 

tot VHOVKUt OK IDr 

v^» of inquiry, . are in many respects the same, as 
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when officiating before a general court-martial — cBAnn 
though of limited extent "* 

A court of inquiry may be composed of ftom OompaMon or 
one to three officers, with a judge advocate or ^oinr. 
suitable person as recorder, to reduce the pro- 
ceedings and evidence to writing; all of whom 
are to be sworn according to a prescribed oath. 
— (iSfec 93rd article of tear.) 

The judge advocate prepares the case for in- DmiMorjiidft 
yestigation. He summons the necessary wit- mitiorS. 
nessesy and gives notice to the parties interested, 
as to the place and time of meeting. Although 
he does not act in the capacity of a prosecutor, 
nor has a deliberative voice in the proceedings, 
still it is his duty to examine the witnesses, (as 
he is often peculiarly fitted so to do, by pre- 
viously making himself acquainted with the 
leading points of the subject of investigation,) 
and thus facilitate tiie business of the court 
Wbatevcgr aid the judge advocate may be ena- 
bled to lend the court, towards a full knowledge 
of the merits of the case, he is bound to offer ; 
for it is to his exertions, as well as of the mem- 
bers of the court, that a searching inquiry into 
the very minutiae of the subject of investigation 
may b^ made. The judge advocate also swears 
the witnesses, in the same way as they are 
sworn bdbre a court-martial; and he records 
the testimony and keeps the proceedings from 
day to day, ailer the like manner. 

As the proceedings of a court of inquiry, by jp^ tdvMM 
having the witnesses sworn, partake of a judi- 
cial character, the judge advocate must be con- 
sidered as a legal adviser to the court, and he is 
therefore bound to see that no improper evidence 



thelMnU adTl. 



332 OF THE JUDGE ADVOCATE. 

cHAPTBE is admitted, and to put the court on their guard 
^^' against the commission of legal errors. He also 
will assist the court in methodizing the testimo- 
ny it may receive, and afford all other assistance 
by which the whole circumstances of the case 
may be developed, and laid before the convening 
authority in a dear and explicit form. 
STmit^i^ Upon the first meeting of the members ap- 
v^- pointed to constitute a court of inquiry, the 

judge adyocate reads the warrant or order di- 
recting the assembling and appointing the mem- 
bers and judge advocate; he demands of the 
parties if they have any objection to any mem- 
ber, which question, together with the answers, 
must be recorded. The court is then sworn by 
him, after which the president of the court ad- 
ministers to him the prescribed oath. 
Spedaimttnio- Should BXkj SDCcial iustructions have been 
given to the court for their guidance or govern- 
ment, in the inquiry about to be entered upon, 
the judge advocate will now read them — and all 
these particular acts are to be recorded in the 
proceedings. 
Mode of proce. The court, whcu necessary, will deliberate 
upon the best mode of procedure, and having 
decided that point, the complainant (if there is 
one) and the accused will be called in. The 
witnesses are next called and examined, and the 
evidence regularly taken down, in the same or- 
der that is observed on trials before courts- 
martial. ■ '* 
Tali eofif <ii The judgo advocato makes up a fair copy of 
'*'****^ the proceedings from day to day, which are read 

over at the next meifeting of the court. 

The business of the court having been com- 
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pleted, the record will be authenticated by the chaptbe 
signature of the president and the judge advo- 



zv. 



cate, and by the latter transmitted to the author^ ^SSSHd^ai 
ity by which the court was convened. 

Authority, by l^slative sanction, has been also i ml 
given for the ordering of courts of inquiry for 
the naval service ; and such audiority is vested 
in " the President of the United States, the se* 
cretary of the navy, and the commander of a 
fleet or squadron."^ The same provisions for 
the government of the court in the latter case 
have been declared, as those which exist for 
army courts of inquiry — and therefore the re- 
marks which have been presented nbove are 
equally applicable to the one as the other. 

Such, as jure embraced within the observa- 
tions c^nprising the present chapter, appear to 
be the distinguishing traits of ttie character of 
the judge advocat^;^his rights,Jbis duties, and 
his obligations. Importaiit as the functions of 
his ojffice are, and so much dependent on the 
proper exercise of them, it is somewhat strange, 
that so great a period qf time should have been 
permitted to elapse, without having the one 
clearly defined, and the other judij^uslv govern- 
ed ; and although, in the ^^resent essay, the au- 
thor can hardly pretend that he jbtas accomplish- 
ed so necessary an object, still he mdulges the 
hope, with a well settled confidence, that, in 
the little which he has attempted, the services 
may find a decided benefit r 

^ Homan*8 Naval Laws, p. 68. 
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cHAPTBE The subject of evidence, which presents so 

—-^ '—^ — wide a field, to be scrutinized by those who are 

ference ofextent engaged lu the administration of justice, in the 
mflitt^ry inves- Ordinary or civil walks of life, is of compara- 
"^^^^ tively limited extent as applied for the purposes 

of military investigation : and this, because in 
the latter cases there is a greater similarity in 
the questions to be considered, arising from the 
absence of those diverse conditions, and compli- 
cated circumstances both of law and factd, which 
distinguish judicial proceedings in the ordinary 
courts of justice. 
LMdini; prind- It is Unnecessary, therefore, that military per- 
uoportentto sons should be possessed of a knowledge of 

military men. . . * ^- x* • J x • 

those niceties and distinctions, in regard to evi- 
dence, which is so essential to the legal practi- 
tioner in his daily business; but as the rules 
which govern courts-martial are the same as 
those obtaining in the criminal courts of the land, 
it is of essential importance that military men 
should well understand the general principles of 
the law of evidence. 
Founded In ex- Thcse are gathered from the past, in the grad- 
ual experience of able men, whose lives have 
been devoted to the science of law, and been 
confirmed by time. They are founded on the 
"observations of human conduct, on common 
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life, and living manners/' and are acknowledged 
as " rules of law because they are just and rea- 
sonable ;"^ ahd are not, thereforei to be regarded 
as mere arbitrary (Ucta^ upon the observance of 
which a formal uniformity may be preserved, or 
the convenience of the court ensured, but as 
great moral truths which govern or influence the 
acts and opinions of men, and are essential to 
be known and defined for the safety of society* 

In the observations which it is the intention 
of the writer to embody in the present chapter, 
and which, in substance, are derived from ap- 
proved writers on evidence,' it will be necessary 
to observe the distinction remarked upon above, 
and to designate such rules and principles only 
which demand observance by, or are more parti- 
cularly applicable to the practice of courts-mar- 
tial. The subject will be treated of under the 
following heads: 1. Of evidence in generaL 
2. Of direct or positive evidence. 3. Of pre- 
sumptive evidence. 4. Of the competency of 
witnesses. 5. Of the examination of witnesses. 

1. JEvidence is that which (independent of all Dgtoaaonqf 
comment and aigument,) is legally submitted to 
a court, or jury, to enable them to decide upon 
the questions in issue. Evidence and proof are 
often confounded, as Implying the same thing ; 
but they differ widely. Proof is the l^al cre- 
dence which the law gives to evidence, — ^while 
evidence is the l^gal mode in which that proof 
is made : and hence the law will admit of no 
proof which is not made in accordance with its 
^^tablished principles. These principles or rules, 
then, relate to, and are to regulate or determine 

ETidence. * ^ulliptt Starkiet and otlunL 
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cHAPTxs the quality and admissibility of evidence, the 
^^' means or instraments by which it is conveyed 
to the minds of the jury, the method of procu- 
ring and using them with effect, and the quan- 
tity and sufficiency of evidence for the proof of 
particular facts or issues. 
Evidence is of two kinds, parol and written. 

Plural eiridnee. PoTol Ecidence^ is such as is given by wit- 
nesses in open court, and is understood to be of 
matters within the personal cognizance of the 
speaker. 

^^^^ •^ Written Eoidence consists of records ; deeds; 

books of account ; military orders ; letters, &c., 
which are admissible after the particular proof 
of their authenticity has been presented. 

ofwiiat«vi- Evidence consists of those facts and circum- 
stances, which can be communicated by compe- 
tent and legal means to a jury, to enable them 
to decide upon the questions in issue ; and since 
&cts ate fleeting and transitory, their history 
must be drawn from the only depositories in 
which it can reside, — ^the memories of living 
vntn^sses, or written documents in which such 
facts have been recorded.^ 

Having in view the above definitions, the first 
consideration is — what facts and circiunstances 
may be communicated to the minds of the jury, 
assuming that their existence can be established 
by competent means 1 and what are those means 
of communication, or by what instruments may 
facts be conveyed to the understanding of the 
jury? 

By facts and circumstances, are meant all 
tibings and relations, whether natural or artifieiali 

1 Starkie, p. 14. 
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which really exist, whether their existence be 
perceptible by the senses or otherwise ;^ and it 
is clear that a fact may be communicated to a 
jury, and is in itself communicable, provided it 
can be so communicated by adequate or compe- 
tent means ; and under such conditions the con- 
sideration would be — ^has the fact been commu- 
nicated in such a manner, as to authorise the 
jury, lcf;ally, to notice it ? 

The general rule upon the subject is this, that 
all facts and circumstances, upon which any 
^reasonable presumption or inference can be 
founded as to the truth or falsity of the issue or 
disputed fact, are admissible in evidence; pro- 
videfl, such facts and circumstances can be sub- 
stantiated by legal . means. This rule, however, 
is subject to some exceptions growing out of con- 
siderations of policy. 

When direct evidence can be obtained of the 
disputed fact, it is essential also to justice, that 
such evidence should be liable to contradiction 
and confirmation from collateral circumstan- 
ces ; — and 

From the frequent failure of direct evidence, 
there arised a necessity of depending wholly 
upon presumptions and proofs from collateral 
circumstances. 



2. Direct or pogUive evidence, is when the facts mnctorpod 
in dispute are communicated by those who have 
had actual knowledge of them by means of their 
senses, and where, therefore, the jury may be 
supposed to perceive the facts through the organs 
of the witness. Of this, it is not necessary 
to speak further, as the very definition of it is 

1 StarUe, p. 15. 
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sufficiently explanative, — ^the witness speaking 
directly to a fact, from his own immediate know- 
ladge. 

^ Presumptwe evidence is, as the language 
imports, where a fact or circumstance not directly 
or positively knuwa, is presumed to exist, or to 
have had place, from other facts or circumstan- 
ces which are known. This is also called cir- 
cumstantial evidence. This is a branch, of the 
subject upon which observations might be mul- 
tiplied to a great extent. It has engaged the at- 
tention, and commanded the reasoning powers 
of many able writers ; and its vast importance 
in all judicial proceedings, is emphatically de- 
clared, in saying, that private interests and pub- 
lic safety are dependent upon a discreet under- 
standing, and appreciation of the principles by 
which it is governed. 

Evidence may be called a purely inductive 
science, depending,, as it does, upon reason, ex- 
perience, and reflection. Being progressive in 
its nature, it involves considerations of the phy- 
sical or mechanical, and the moral and intellec- 
tual Avorld, and opens up to the mind, one of the 
broadest fields for speculation and study. 

The basi;S oi ^Xi presumpticms^ is evidently the 
necessary or usual connection between facts and 
circum^jtances, and the knowledge of which is 
the result of observation and reflection; we ac- 
cordingly infer the existence of a fact,. not posi- 
tively known, from the connection which it has, 
vdth others wJbiich^are known; and upon this 
principle all our knowledge of tbpse . relationa 
apd existences^ which ace not perceptible by the^ 
senses, must depend* The force of these prin- 
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ciples is perceived by all mankind, by the un« cbaptbb 
learned as well as the learned, and acted upon "'^ 
daily in the ordinary occunences of life. It 
is their natural truthfulness which reconunends 
them for the guidance of man ; and presump- 
tions could never have been adopted as the 
means of proof, before a jury, if their nature 
and force could not be estimated by men of 
jdain and ordinary sense and discretion.* 

The human mind is manifestly adapted to the 
general laws of nature, — ^moral and physical, 
and they consist in the reguliaur connection and 
uniform operation which is to be observed in the 
same circumstances and ideas. If this were not 
so, there could be no system ; and mere casual or 
fortuitous coincidences would destroy, or rather 
make useless, all experience and observation. 
But as experience constantly points out the gen- 
erality of the laws of nature, this generality be- 
comes a principle, and hence a safe rule of de- 
duction is established, and so dependent upon it, 
that it is assumed that what has occurred once, 
will occur again under the same circumstances. 
The passions and motives of mankind, which so 
diversify conduct, are enduring throughout time, 
or modified only by different objects, partial re- 
straints of law, and artificial manners and cus- 
toms of life. A knowledge therefore of the hu- 
man character, acquired in the same way by 
which a knowledge of the mechanical laws of 
nature is obtained, by experience and reflection, 
is^ sufficient to establish such principles of pre- 
sumptive proof for the ascertainment of the con- 
duct of individuals, as will fully satisfy the judg- 

& Stailde, p. 23. 
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ment, in the absence even of all positive testi* 
. mony. 

Presumptions, and strong ones, are continually 
founded upon a knowledge of the human char- 
acter, and the motives, passions and feelings by 
which the mind is usually influenced. Thi 
effect of particular motives upon human conduct, 
is a matter of every man's observation and ex- 
perience to a greater or less extent ; and in pro- 
portion to his attention, means of observation, 
and acuteness, every one becomes a judge of the 
human character, and can conjecture, on the one 
hand, what would be the effect and influence of 
motives upon any individual under particular 
circumstances ; and on the other hand, is able 
to presume and infer the motives by which an 
agent was actuated, from the particular course 
of conduct which he adopted.^ 

It is deemed essential to the well being, if not 
to the very existence of society, that the nature 
of circumstantial evidence should be well under- 
stood, that the secrecy with which crimes are 
committed, should not secure impunity to the 
offender. But at the same time, it is to be re- 
marked, that in no case, and upon no principle, 
can the policy of preventing crimes and protect- 
ing society, warrant any inference which is not 
founded on the most full and certain conviction 
of the truth of the fact, independentiy of the na- 
ture of the offence, and of all extrinsic consi- 
derations whatever. Nor should the nature of 
the crime be permitted to influence in any caisei. 
the measure of proof; and circumstantial evi- 
dence is allowed to prevail to the conviction of 

1 Starlde, p. 28. 
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an offender, not because it is necessary and poli* cbattbe 
tic that it should be resorted to, but because it is ^^' 
in its own nature, capable of produdng the high- 
est degree of moral certainty in its application.^ 

These general observations will be, it is be- 
lieved, sufficient to point out to the reader, the 
distinctive charact^stics of the subject,— ra pro- 
longed or minute inquiry would too far depart 
from the object of this work, and swell to an in- 
convenient bulk the volume, which is intended 
merely as a convenient reference to the leading 
principles of the law, which is to be the guide 
of military men in their practical duties and re- 
lations as members of courts-martial ; and as the safamiee to 
works of the most standard, or approved writers SlS^T ^^ 
upon the subject of evidence, in which the doo- ^ ""^^ 
trines relating thereto are fully discussed, are of 
easy procurement ; the writer refers others to 
the same source, from which he has derived the 
principles herewith presented. He will, there- 
fore, confine himself to the statement of the 
more specific and practical rules. 

First — Evidence is to be confined to the points Evidence 
in issue. 

The sole object and end of evidence being to 
ascertain the truth of the disputed points in 
issue, the introduction of any, not having a clear 
reference, either directly or collaterally to the 
subject, would be manifestly unnecessary. Such 
a license would be attended with certain evils 
and inconveniences. It would swell the record 
to the hindrance of the service, perplex the 
business of the court by presenting many useless 
questions for interlocutory decision, and would 

1 Starkifi, p. 480. 
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OHAPTKR be unjust to the prisoner, by calling upon him 

^^' unexpectedly, to answer at on.ce for any action 

of his life. This rule is peculiarly forcible in, 
and applicable to, criminal prosecutions; and 
therefore all manner of evidence which is foreign 
to the point in issue, ought to be rejected. 

Plain as this rule iif, there is still sometimes a 
difficulty to ascertain what particular evidence 
is applicable to the questions to be decided. 
The d^nition given of evidence must be refer- 
red to, and that will generally, if properly con- 
sidered, aid the court to determine. Circum- 
stances which have not an immediate tendency 
to prove the point in issue may h^ve an indirect 
or consequential tendency to that effect, and 
should therefore be admitted whenever the con* 
sequence is made apparent. 

It may be proper, too, to permit an inquiry 
into other facts than those charged, because it 
may be shown that they have a bearing on the 
questions before the court, and constitute pre- 
sumptive proofs — ^whereas without such a con- 
sequence the inquiry would be altogether irrele- 
vant — so a question upon a cross-examination 
may be rendered necessary, which on the exam- 
ination in chief was decidedly improper. 

The crime of desertion, is one depending upon 
intention not to return^ and therefore any fact 
i^)nnected with the absence of the prisoner may 
be inquired into, in order to ascertain the exist- 
ence or non-existence of such intention. But 
this evidence mt^st only be received fpr this pur- 
pose, and cannot be permitted to operate at aU 
to determine the degree or natm-e of punish- 
ment, unless the prisoner be expressly charged 



OF STIDfeHCS. iMd 

with the oommiMioii of such aet or acts as an iaurtwM 
office or crimei ttnd be placed on trial for the "'^ 
same. 

It is not allowable to show that Uie prisoner iibiaiioiMtD 
hM a general disposition to ccnkunit the s^ime gbpwM onto 
kind of oSence as that chaiged against him ; as tknkr oS 
that would be to some ext^t substituting an 
i^inion fw a lact, and l«Jse an issue other than 
the true one for the courts determination. 
Thus in a prosecution for an infamous ctime, an 
admission by the prisoner that he had commit- 
ted such an offence at another time, and had a 
tendency to such pmctices, ought not to be ad- 
mitted.^ But there are particular offences or 
crimes, in which knowledge or intention on the 
part of the prisoner is necessary to conviction, 
and therefore the proof of similar transactions 
or acts, or previous declarations, is admissible. 
For instance, on an indictment for uttering a 
bank note, knowing it to be forged, proof that 
the prisoner had passed other forged notes of 
the same kind, is evidence that he knew the 
note in question to be forged. And on a prose^ 
cution for uttering counterfeit money, the fact of 
the prisoner having other counterfeit money 
upon him, or of his having uttered other pieces 
of money of the same kind, is evidence of his 
having Imown that the money which he uttered 
Was counterfeit Such evidence it must be a{^ 
parent is very material, for the gist of the of- 
fence charged upon the prisoner is that he did 
act with knowledge, and it could not often be aibh 
certained, under what circumstances the utteib- 
ing took place, whether from ignorance or with 

& Philfipt, p. 136. 
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CHAPTEE intention to commit a fraud, without inquiring 
^^'' into the demeanor of the prisoner in the course 
of other transactions. But this kind of evidence, 
whatever weight it may have, is to be received 
only as of another transaction^ not as evidence 
of another offence. The same description of evi- 
dence is constantly admitted in trials for mur- 
der ; in which previous resentments, menaces, or 
threats against the deceased are evidence of the 
prisoner's malice.^ 
Plea of joitifi- Under the plea of not guilty (which puts in 
-coDteiMora. issuc all material parts of the charge), the pris- 
oner may give in evidence any matter of justifi- 
cation, excuse, or extenuation. And if other 
acts besides those, the subject of the charge, 
have been proved against him, in order to show 
his design in the affair, he will be permitted to 
explain those parts of his conduct, and for that 
purpose may give in evidence, other contemporor 
neous particulars of his conduct which show 
that he had a different design from that imputed 
to him. The limitation, that the particulars of- 
fered in evidence by the prisoner ought to be 
contemporaneous ynth those proved on the other 
side, or at least confined within the same limits 
to which the evidence on the part of the prose- 
cution is subject, is founded upon the propriety 
of not allowing the prisoner the whole range of 
his life, during which his character and designs 
may have undergone a complete change. 
PiiMMT may The prisoner is allowed also to call witnesses 
t«r- to prove his character ; but then it must be un- 

derstood that character unconnected with the 
charge cannot be admitted as evidence to influt- 

1 Fhimps, p. 137. 
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ence the finding of the eourt General charac- 



ter thus presented for the notice of the court '^^ 
may be of advantage by modifying the punishr 
ment to be decreed by the court, or presenting 
the case to the reviewing authority as one in 
which mercy may be exerdsed, and thus pro- 
cure pardon for the offender, or mitigation of the 
sentence. 



Gourtft-martial will always permit the pris- ^** -^ 
oner to present evidence of character, and do 2^^ •v^ 
not require that it should bear analogy, and 
have reference to the charge in issue, and such 
testimony when the evidence against him is 
doubtful may be sufficient to warrant an ac- 
quittal. 

Evidence as to the general character of a pris- 
oner is submitted to the court after the defence, 
by testimony, has been made ; though questions 
tending to elicit such may be made frequently in 
the course of the investigation by the accused. 

It must be apparent, that wherever intenticm 
is a principal ingredient in the offence charged, 
depending too upon presumptive proof, evidence 
as to character which applies directly to the 
nature of the accusation may be exceedingly im- 
portant Therefore when evidence of a prison- 
er's character, given by credible witnesses, is of 
a warm and affectionate description, it should 
be received as going far in favor of the prisoner. 
Expressions of good will towards the deceased, 
by one accused of murder, are always consider- 
ed of great importance, as going to show the ab- 
sence of malice, and that therefore the intention 
was not what the chaige imputes. A general 
character for sobriety, honesty, and good tem- 
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per, is certamly. to be allowed great influence, to 
. operate against the presumption of malice and 
prameditation which a crime of such magnitude 
necessarily supposes; and in all similar cases 
the like principle applies. 
^i!!ff^Hi!^ ^ particular characteristics of a prisoner may 
be given in evidence, to rebut a charge of crime, 
to which the testimony offered is analogous in 
character. One charged with theft, would very 
naturally prefer evidence of character for hon- 
esty, and which would, if satisfactorily set forth, 
be entitled to great weight. And so a charge 
which should impugn the courage of a soldier, 
would be much weakened by evidence of the 
former bravery and resolution of the accused. 
But in all cases where particular traits of cha- 
racter are shown, care must be observed, in 
order that the merit or excellence of the per- 
sonal qualities of the prisoner be not confounded 
with their applicability as proof; for it would be 
yery irrelevant to the issue when considering a 
charge of theft, to allow character of courage in 
the balance of proof; and equally so, would evi- 
dence of honesty be, when deliberating upon a 
charge of cowardice. These qualities or dispo- 
sitions of men are not repugnant to (he belief of 
particular crimes, and no doubt are frequently 
and reciprocally existent with persons who com- 
mit the offences above referred to. 
iaq*ytoi«M Whenever the prisoner is permitted to call 
•i»nM$ter. witnesses to general character, and in every 

case of doubt, proof of good character will he 
entitled to great weight, the inquiry must be 
always as to the general character, for it is the 
g^eral character alone which can afford, or 



OF XVIDBNCB« 9^ 

raise a presumption that the person who had cbaptii 
maintained a fair reputation down to a certain ^^' 
period, would not then begin to act a dishonest 
or unworthy part It frequently happens that 
witnesses, speaking of the general opinion of the 
prisoner's character, state their own perscMial 
experience and opinion of his honesty ; but when 
this statement is admitted, it is rather from fiivor 
to the prisoner than strictly as evidence of gene- 
ral character.^ 

It has been usual, says a very sensible writer, 
to treat the good character of the part^ accused 
as evidence to be taken into consideration only 
in doubtful cases. Juries have generally been 
told that where the facts proved are such as to 
satisfy their minds of the guilt of the prisoner, 
character, however excellent, is no subject fot 
their consideration ; but that when they enter- 
tain any doubt of the guilt of the party, they 
may properly turn their attention to the good 
character which he has received It is, how- 
ever, submitted with deference, that the flood EiridoiMor 

' o diuMlar, how 

character of the party accused, satisfactorily tou 
established by competent witnesses, is an in- 
gredient which ought always to be submitted to 
the consideration of the jury, together with the 
other facts and circumstances of the case. The 
nature of the chaige, and the evidence by which 
it is supported, will often render such ingredient 
of little or no avail ; but the more correct course 
seems to be, not to withdraw it from considera- 
tion, but to leave the jury to form their conclu- 
sion upon the whole of the evidence, whether an 
individual, whose qharacter w;as previously un- 

»lFhffl.Ev. 
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CHAPTER blemished, has or has not committed the partic- 
— ^Ih ular crime for which he has been called upon to 



answer.^ (2 Aim. 703.) 
Badchtnctar The DFOsecutor cannot enter into evidence of 

at raiBoner not * 

to be gtwm In the defendant's bad character, unless the latter 

svidenoe, nn- ' 

ScSmSbS^ enable him to do so, by calling witnesses in sup- 
port of his good character, and even then the 
prosecutor cannot examine as to particular facts.' 
NoevideiiM to As the court is sworn to try and determine 
noord. ' the matter before them, that is the matter in 
issue between the parties, no evidence need be 
given to prove any points which are admitted 
on record, and none can be received to contra- 
dict the record.' 
J^5^«^J^ There is a description of evidence which has 
'•*^- been acknowledged by high judicial authority to 

be admissible to prove particular offences, which, 
as a general rule, might not be otherwise univer- 
sally received. This relates to conspiracy, and 
is, therefore, to be a rule for the observance of 
military courts in trials for mutiny and sedition, 
to which it bears a striking analogy. 
Nmnber neoes- With regard to couspiracies in general, it is to 
^.y^- be observ^, that the nature of the oflfence re- 

ny and aedition 

7/^r^ '^ quires that more than one person should be con- 

u With one. ''' 

cemed in its commission.^ And so in mutiny 
and sedition, two or more persons are frequently 
parties thereto ; though it does not follow that it 
requires more than one to commit the offence ; — 
it may begin and end with one individual. '' It 
is not necessarily an aggregate offence, commit- 
ted by many individuals; for it may originate 
and conclude with a single person, — and be 

1 Roscoe's Crim. £v., 72, 73. * Ibid., 73. 

• 1 Starkie, 387. « Roscoe's Crim. Ev., p. 313. 



ny 

DM 

en( 



OF ETIDENCB. 349 

as complete with one actor in it, as one thou- chafrs 
sand."^ ^' 



The acts and declarations of the prisoner him- ^eckntkni by 
self, on former occasions, may not only be ad- ^^ 
mitted, when referable to the point in issue, but 
also the acts and declarations of other persons 
with whom he has conspired, may, if referable 
to the issue, be given against him in evidence. 

In prosecutions for conspiracies, it is an estab- Act doM hf 



lished rule, that where several persons are prov- ecnumd tkt 
ed to have combined together for the same ille- 
gal purpose, any act done by one of the party, in 
pursuance of the original concerted plan, and 
with reference to the common object, is, in the 
contemplation of law, as well as in sound rea- 
son, the act of the whole party ; and, therefore, 
the proof of the act will be evidence against any 
of the others, who were engaged in the same 
general conspiracy, without r^;ard to the ques- 
tion, whether the prisoner is proved to have 
been concerned in the particular transaction, — 
for it is evidence, as acts connected with, and in 
conformity with, his own acts. If, therefore, on 
the trial of a chaige of mutiny against several 
persons, in assembling unlawfully for the pur- 
pose of exciting discontent or disaffection, the 
i^aterial points for the consideration of the court 
are, the general character and intention of the as- 
sembly, and the particular case of the defendant 
as connected with that general character. And 
it is relevant to show in evidence resolutions pro- 
posed by one of the defendants at a meeting at 
another place or time, for the same professed 
object and purpose as were avowed at the meet- 

1 Sanmely Law MiHtaiy, p. 257« and Hoagli, 68. 
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ing in question. For in a question of intention, 
_ it is most clearly relevant to show, against that 
individual, that at a similar meeting, held for an 
object professedly similar, such matters had pass- 
ed under his immediate auspices. 
^ri^'Sftnd Letters and writings, also, of one of several 
to^»nc« ^ conspirators, are frequently offered in evidence 
against others. 

Papers found in the custody of the prisoner 
are admissible in evidence, without any proof of 
the hand-writing being his. 

The letters or writings must appear to have 
been written in furtherance of the conspiracyi 
and not as a mere relation of a past transaction. 
" Correspondence," said Eyre, C. J., " very often 
makes a part of the transaction ; and in that 
case, the correspondence of one who is a party 
to the conspiracy, would undoubtedly be evi- 
dence — ^that is, a correspondence in fmtherance 
of the plot ; but a correspondence of a private 
nature, a mere relation of what has been done, 
appears a different thing." — Hardjfz Caae^ 24 
How. St. Tr. 452, 475. 

It is not necessary, in order to render the let- 
ter of one of several conspirators evid^ice, that 
it ever should have reached the hands of the 
person to whom it was addressed. Letters thus 
intercepted have been allowed to be read in evi- 
dence, on the ground that it was a letter from 
one conspirator to another conspirator, and hav- 
ing relation to the conspiracy, the tendency and 
nature of which it contributed to show. 
Time and place With regard to the time and jdace of finding 
writing!. such letters or writings, it is obvious that they 
ought to be such as to afford presumption that 
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the documents are genuine. Where lettars have 



been mtercepted after the apprehensum of the !!!!l 

prisoner, they have been disallowed as evidence, 
on the ground that they had never been in the 
custody of the* prisoner, or any way adopted by 
him — or that there was nothing to show the ex- 
istence of the writings previous to the prisoner's 
apprehensioui or that he was a party to them. 
But if there be a presumption of the previous 
existence of the writing it will then be admis- 
sible. 

Where letters and writings are offered in 
evidence, in these cases, it must appear that 
they are connected with the objects of the con^ 
spiracy, and that they are not merely the spa* 
culative opinions of the party by whom they 
were written. But if they be so connected, 
then, though they may never have been publidi- 
ed, they are admissible in evidence- 
Not only are the acta and the written letters y^ml Mkt^ 
and papersy of one of several persons engaged in u!^ 
the same conspiracy, evidence against the others, 
done or written in furtherance of the common 
purpose, but his verbal declarations are equally 
admissible under similar restrictions. Any dec- 
larations made by one of the party in pursuance 
of the common object of the conspiracy, are 
evidence against the rest of the party, who are 
as much responsible for all that has been said or 
done by their associates in carrying into effect 
the concerted plan, as if it had been pronounced 
by their own. voice, or executed by their own. 
hand. These declarations are' of the nature of 
acts ; they are in reality acts done by the party,; 
and genmlly they are far more mischievous 
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CHAFTB& than acts which consist only in corporal agency. 
^^'' All consultations, therefore, carried on by one 



conspirator relative to the general design, and all 
conversations in his presence, are evidence 
against another conspirator, though absent 
The effect of such evidence must depend on a 
variety of circumstances, such as whether the 
party was attending to the conversation, and 
whether he approved or disapproved — still such 
conversations are admissible in evidence. 
Aeti and da- Evidence of other acts and declarations of 

cuunUioDi ad- 

^^bieina^ the prisouor, as it is admissible for the prosecu- 
piriianar. tiou uuder the restrictions above stated, so it is 

also admissible on behalf of the prisoner. For 
the design and intention of a party, at a particu- 
lar time, are best explained by a complete i^ew 
of every part of his conduct at that time, and 
not merely from the proof of a single and insu- 
lated act or declaration. 
Acteand ^ The acts and declarations of a prisoner, given 
fiivor of pria- in evidcuce in his favor, ought to be connected 

OSUBt, to be OOQ- 

^«dfai tub- both in point of subject matter, and of time, 
^^ ' with the acts or declarations proved against 

him.* 
whnetaimut In general the opinion of a witness is not 
^pSiana on evideuce : he must speak to facts, and these the 
adance, 4^ court deliberates upon and apphes by its own 

judgment On questions of science or art, how- 
ever, it is allowed to persons of skill to speak, 
not only to facts, but to give their opinions in 
evidence. Evidence of character is founded on 
opinion, and the opinion of a medical man i^ 
evidence as to the state or condition of a pa- 
tient — ^and in such cases he would be questioned 

1 Ilo8coe*8 Crim. £y., pp. 69 to 66. 
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as to the best of his knowledge, opinion, or cHifrrBft 
judgment In all cases where there may exist _ 
any doubt as to the propriety of requiring the 
opinion of a witness, the first consideration 
should be, is the opinion asked for one of mere 
art, or technical, or scientific knowledge, sepa- 
rate from the question in issue— or is it declara- 
tory of the matter under trial 1 If the latter, of 
course it cannot be received as that is the very 
point to be decided by the court 

It is said, that '' every question is admissible 
of a military man, where it is founded on local 
knowledge or circumstances which are not with- 
in the reach of all the members of the court ; 
but where it is merely a question of military 
science, to affect the officer who is undergoing 
his trial, it is obvious that the court is met for 
no other purpose but to try that ; and that they 
have before them the facts in evidence on which 
they are to ground their conclusions." In cases 
affecting the conduct of the accused, either as to 
deportment or language, it is perfectly proper 
and often necessary, to require a witness to de- 
clare his opinion, because such opinion may be 
derived from the impression of a combination of 
circumstances occurring at the time referred to^. 
difficult if not Impossible fully to impart to the 
court ; but it would be manifestly improper to 
draw the attention of a witness to facts, either 
derived from his own testimony or that of an- 
other vntness, and to ask his opinion as to their 
accordance with military diseipline or usage, be- 
cause the court, being in possession of facts, are 
the only proper judges of their tendency.' 

^ SumnoDSi p. 3ST. 
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proved. 



dcepdom to 
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A court should never require the opinion of a 
witness, when, by the investigation of facts, they 
would be themselves competent to form a cor- 
rect judgment. A ship-builder has been admit- 
ted to prove the sea-worthiness of a ship, by his 
opinion founded on facts stated by others. So 
an artillery officer might be allowed to give an 
opinion as to the probable effect of cannon, if di- 
rected as assumed ; and in all questions of opin- 
ion, touching matters of art or science, they are 
allowed, if they are not of a nature to be pre- 
sumably known to each member of the court. 

It is unnecessary to proceed with further re- 
marks, illustrative of this branch of the subject ; 
in every instance in which opinions may be re- 
quired, the nature of the case will, generally, be 
sufficient to guide the court ; and a reference to 
the principles by. which this description of evi- 
dence is limited or regulated, as stated in the 
preceding pages, will aid to a correct decision. 

Secondly. — The affirmative of the issue is to 
i^froved. 

The difficulty, and at times the impossibility 
of proving a negative, as well as the maxim of 
law, which declares that every man is to be pre- 
sumed innocent until the contrary be shown, 
has made the rule now stated, of essential and 
necessary observance. There are, however, ex- 
ceptions to the observance of this rule, growing 
out of policy or necessity ; but so few, that an 
accused person is not likely to suffer from the 
misapplication of them. 

To elucidate the exceptions, it will only be 
necessary to refer to the cases cited in the books 
on evidence, and which present the principle so 
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cleaxly^ that military courts may easily apply it cBArm 
whenever necessary. Thus, in an action on the "'• 
game laws, though the plaintiff must aver, in 
order to bring the defendant within the act, that 
he was not duly qualified ; yet it is not neces- 
sary to disprove his qualifications ; but it will be 
for the defendant, if he can, to prove himself 
qualified. The proof here for the defendant 
would be positive, as the knowledge of such 
qualification is peculiarly within the party him- 
self ; but the prosecution would most probably 
have no means of proving, natively, the dis- 
qualification*^ 

But where one person charges another with a 
culpable breach of duty, the rule is, that he who 
makes the charge, is bound to prove it, though it 
may involve a negative ; for it is one of the first 
principles of justice, not to presume that a per* 
son has acted illegally, till the contrary be 
proved. It is a general rule of evidence, that o^ni raie ot 
the burden of proof lies on the person who has 
to support his case by proof of a fact, of wliit^; 
he is supposed to be cognizant.' So a party 
who pleads his infancy, must prove it' That 
is, although in general, it is necessary for a party 
Co prove all the material facts which he allc^pes, 
yet where the defendant pleads a fact within his 
own knowledge in dischaige of himself, the bur- 
den of proof lies upon the defendant — not upon 
the plaintiff. 

This rule is not founded on any presumption 
in law in favor of the party, but is merely a rule 
of practice and convenience ; and it ceases in all 
cases where the presumption of law is thrown 

1 1 FluDipt, 149. > Ihid., 151. * I Starkie, 377. 
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CHA?TBR into the other scale. So it may, in general terms 
— JL«: — be said, that whenever the n^ative does not ad- 
mit of direct proof, or the facts lie more imme- 
diately within the knowledge of the defendant, 
he is put to his proof of the affirmative. 
2^ p!^a^ Thirdly. — The best evidence to be produced of 
tchich the nature of the case xoitt admit. 

This is a primary and signal rule of evidence, 
for if the best evidence be not produced, it af- 
fords a presmnption that it would make against 
the party neglecting to produce it^ The true 
meaning of this rule, is not that courts of law 
require the strongest possible assurance of the 
matter in question, but that no evidence shall be 
given^ which from the nature of the thing sup- 
poses still greater evidence behind in the party's 
possession or power ; for such evidence is alto- 
gether insufficient and proves nothing, but car- 
ries with it, a presumption contrary to the inten- 
tion for which it is produced. Thus if a party 
offer a copy of a will or deed, where he is able 
to produce the original, this raises a presump- 
tion that there is something in the deed or will, 
which if produced, would make against the 
party ; and therefore the copy, in such a case, is 
not evidence. But if he prove the original will 
or deed to be in the hands of the adverse party,^ 
to whom he has given notice to produce it, or 
that the original has been destroyed without his 
default, no such presumption can reasonably be 
made, and a copy will be admitted, because then 
such copy is the best evidence that can be pro- 
duced. A witness caxmot testify as to the con- 

> GUbert, Ey., p. 3w 
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tents of a paper in his possession ; it should be chaptek 
produced. ^^' 



Now, although the best evidence which the Aeeumdatioa 
case admits of, must be produced in evidence, ueaot'l 



still it does not follow, that the law requires the 
strongest possible assurance of a fact; on the 
contrary, if the evidence to a fact is of the best 
possible Jdnd^ the mere accumulation of identi- 
cal testimony is unnecessary. So if a transac- 
tion should be witnessed by twenty persons, one, 
or two, or three, would be as sufficient to prove 
it as the entire twenty ; and therefore it is, that 
one credible vntness is sufficient to prove a iact, 
except in cases where the law has des^ated a 
different rule. 

Offences are at times committed with such ortheevid^M 
privacy, that it is impossible to prove them other- ^ «»p>»maat. 
wise than by the testimony of the complainant 
or the party injured; such evidence becomes 
then of the best possible kind of which the case 
admits, and is consequently received ; and where 
no doubt of the credibility of the witness exists, 
is considered sufficient to warrant a conviction. 

This rule is easily illustrated by supposing 
the case of a soldier, or officer, entering the quar^ 
ters of his superior or commanding officer, and 
there, no other persons being present, using op- 
probrious and threatening language to him, or 
behaving in a violent and mutinous manner. 
Such a case has occurred, and the offender been 
dismissed the service.^ 

In reference to this particular part of the sub- 
ject, it is to be remarked, that in deciding upon 

> See case of Lieatenant Tliackaxy, R. N., reported in 2 
McArdmr, 66. 
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idence i« ftkuM 
required, noC 
depeiukntupon 
number of wii- 



Primarjraiid 
•econdary evi- 
dence. 



Notice to jxo- 
duoe. 



the effect of evidence, the questioii is, not by 
how many ' witnesses a fact inay have beai 
proved, but whether it has been proved satisfac- 
torily, and so as to convince the understanding. 
The number of witnesses, is not always conclu- 
sive in matters of proof, more than the number 
of arguments on a subject of reasoning. A wit- 
ness cannot be suspected merely because he 
stands alone, for it is clear that the testimony of 
a single witness may be so dear, full and free 
from all suspicion and bias, as to convince the 
most doubting and scrupulous; while, on the 
other hand, many witnesses may declare the 
same fact, and yet none be worthy of credit It 
is the character of the witnesses, and the char- 
acter of their evidence that ought to prevail; 
not their number. 

The best evidence is distinguished as jirfmory 
evidence, and the inferior as secondcry evidence. 

Secondary evidence is admissible, where the 
primary evidence, being documentary, is either 
lost or destroyed, or where it is in the hands of 
the opposite party, or of his privy or agent ; or 
in the hands of a person privileged from produc- 
ing it, and who, upon being required to do so, 
insists upon his privilege ; or where in cases as 
in tablets let into walls, it is impossible to pro- 
duce the originals in court, without great incon- 
venience. 

Where a document is in the hands of the 
other party, a notice to produce it in court must 
be given to him, before secondary evidence of its 
contents can be received 

Where, from the nature of the prosecution, 
the prisoner must be aware that he is charged 
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with the possession of the document in questioUi 
a notice to produce it is unnecessary. It is not _ 
sufficient to dispense with notice to produce^ that 
the party in possession of the document has it 
with him in court. Nor is it necessary that the 
notice should be in writing ; and in cnrder to ren- 
der it effective, the notice should sufficiently 
point out the document required to be produced. 

It is sufficient to serve the notice either upon 
the prisoner himself, or upon his counsel. 

The only consequence of giving a notice to 
produce, is that it entitles the party giving it, 
after proof that the document in question is in 
the hands of the opposite party, or his agent, to 
go into secondary evidence of its contents, and 
does not authorize any inference against the 
party failing to produce it If the party who 
calls for the papers inspects them, this will ren- 
der them evidence for the other party ; though 
it is othervrise, if he merely calls for them with- 
out inspecting them. 

A due degree of diligence must be exercised 23^j2*k»kin» 
in looking for a document supposed to be lost, ^^?>*^|^ 
and this will depend, in a great measure, on the 
importance of the document In the case of a 
useless document, the presumption is, that it has 
been destroyed. And where the loss of a paper 
may almost be presumed, very slight evidence 
of such loss or destruction is sufficient 

Where it is the duty of a party in possession 
of a document, to deposit it in a particular place, 
and it is not found in that place, the presump- 
tion is, that it is lost or destroyed.^ 

And in respect to persons, it is sufficient to 

^ Roacoe'a Grim. £t., 7 to 12. 
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cRAPTss prove that they acted in the character set forth, 
'^'' without producing their appointments ; and 
t^iam^^^ therefore upon a charge of disobedience or neg- 
eit]r of otbew. lect <rf orders against an officer or a soldier^ it is 
mifficient to show that the officer giving the 
order had previously, in the knowledge of the 
accused acted in the capacity alleged. And a 
prisoner may be proved a soldier by showing 
that he received pay as such, and acted in the 
capacity of one, without producing or proving 
his enlistment 
^^^ hand- In proving the handwriting, the evidence of 
third persons is not inferior to that of the party 
himself. Such evidence is not in its nature in- 
ferior or secondary, and though it may generally 
be true that a writer is best acquainted with his 
own handwriting, and therefore his evidence 
will generally be thought the most satisfactory, 
yet his knowledge is acquired precisely by the 
same means, as the knowledge of other persons, 
who have been in the habit of seeing him write, 
and differs not so much in kind as in degree. 
The testimony therefore of "such persons, is not 
of a secondary species, nor does it give reason 
lo suspect, as in the case where primary evi- 
dence is withheld, that the fieict to which they 
speak is not true. If the evidence of third per- 
sons be adm^siUe to prove handwriting, it 
seems necessarily to follow Ihat it is equally ad- 
missible for the purpose of dispromig it — the 
question of getimim or not genuine being the 
same in .both cases.' 

The simplest and most obvious pro(^of hand^ 
writii^ is the testimcmy of a witness who saw 



.OF EVIDENCB. 361 

the paper or signature actually written. But chaftib 
where this positive pnx>f cannot he obtained^ the '^'' 
best evidence of which the case admits, is the in- 
formation of witnesses acquainted wilh the sup- 
posed writer— ^who, ftom seeing him write, have 
acquired a knowledge of his handwriting ; for 
in every person's manner of writing there is a 
prevailing character which may easily be dis- 
covered by observation ; and wben once known, 
may be afterwards applied as a standard to try 
any other specimens of writing, whose genuine- 
ness is disputed A witness may therefore be 
asked, whether he has seen a particular person 
write, and aflierwards, whether he believes the 
paper in dispute to be his handwriting. This 
course of examination involves two questions — 
the first of identity, as whether the supposed 
writer is the person of whom the witness speaks 
— ^the second, of comparison in the mind of the 
witness, between the general standard and the 
writing produced. 

This kind of evidence, like all probable evi- O m ti mMm 
dence, admits of every possible degree, from the bM Men » pr- 
lowest presumption to the highest certainty. It inr ipMk to 
may be so weak as to be utterly unsafe to act ttng. 
upon, or so strong as to produce conviction in 
the mind of any reasonable man. The reliance 
therefore to be placed on this species of procrf*, 
must depend upon the qualities of p^rc^ption or 
intelligence to some degree of the witness, of 
his ojqportufiities and kind, of observing the wri- 
ting of the supposed writer — ^whether be has 
been in the habit ttf seeing him write daily, and 
down to the time of speaking, or whether it has 
been of but oasud otwrnrvation) and at a remote 
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period — or at intervals when the specimens sub- 
mitted to his view, from hurry or other cause 
were not a fair average of his general style of 
writing. It is certain, that under such varying 
circumstances, the impressions on the mind of 
the witness will also vary — ^be very clear and 
perceptible, or faint and inaccurate. But what- 
ever weight the testimony of the witness may 
have, it is an established rule that if he has 
seen the person write, he will be competent to 
speak to his handwriting.^ 
Other niMiu by But it is uot esscutial to the proof of hand- 
ZhLg may be writing, that the witness should have seen the 
party write. There are various other ways in 
which he may have become acquainted with the 
handwriting. If a witness has received letters, 
purporting to have bcvm written by a particular 
person, and on particular business, or of such a 
nature as makes it probable, that they were 
written by the hand from which they profess to 
come, he may be admitted to speak to that per- 
son's handwriting ; and the admissibility of the 
evidence must depend upon this, whether there 
is good reason to believe, that the specimens, from 
which the witness has derived his knowledge, 
were written by the supposed writer of the pa- 
per in question. And in general, if a witness 
has received letters from the party in question, 
and has acted upon them, it is a sufficient ground 
for stating his belief as to the handwriting. 
Adoemneiitiiot Iq general a document cannot be proved by 
PMjgon w iA comparing the handwriting with other hand* 
writing of the same party, admitted to be gen- 
uine ; and the reason is, that specimens might be 

1 1 Phimps' £v., 364 to 366. 
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unfairly selected to serve the purposes of the 
par^ producing them, and therefore not exhibit- 
ing a just specimen of the general character of 
the handwriting. The rule as to a comparison 
of handwriting does not Apply to the court, who 
may compare the two documents together, when 
they are properly in evidence, and from that 
comparison form a judgment upon the genuine- 
ness of the handwriting. But the document compuimm^ 
with which the comparison is made must be one mwi la «▼(. 
already in evidence in the case, and not produ- 
ced merely for the purpose of the comparison — 
because it would be suspicious to select a docu- 
ment, unconnected with the question, to be put 
in, merely for the purpose of comparison with 
one already before the court 

In the case of ancient documents, where it is ofudeiitwri- 
impossible that the usual proof of handwriting 
can be given, the rule as to comparison of hands 
does not apply. Thus authentic ancient wri- 
tings may be put into the hands of a witness, 
and he may be asked whether upon a compar- 
ison of those, with the document in question, he 
believes the latter to be genuine. 

Whether the evidence of persons skilled in OfDeiMM 
detecting foigeries is admissible, in order to toeiii«ibi|a- 
prove that a particular handwriting is not gen- 
uine, is a point not well settled. It has been 
considered as a question of art, which might be 
answered by a witness of skill and experience, 
and therefore admitted ; but in other cases pre- 
cisely similar evidence has been rejected — ^again 
admitted — ^and again refused. The question is 
therefore left open for an established rule.^ 

1 1 FbiDipt* Etm 364 to 373, and Roscoe's Crim. £y., 161 to 164. 
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cBAPTMi Fourthly. — The svbstance ordy of the issue 
^^" neerf be proved. 



^■^SSt This is a portion of the subject of evidence 
need be proved, ^hich colls for particular attention on the part 
of members of courts-martial ; not only because 
a neglect or ignorance of its true meaning might 
often tend to the escape of offenders, but might 
also involve a defendant in the consequences of 
a crime with which he was not legally charged^ 
It is therefore necessary to understand, what va- 
riance in the proof of facts, and the averments of 
the charge, is to be considered immaterial or fatal. 
SubHtantive It is a distinction which runs through the 

crime to be pio* , _ 

ved. whole criminal law, that it is enough to prove 

so much of the indictment as shows that the de- 
fendant has committed a substantive crime 
therein specified; but the offence however of 
which he is convicted must be of the same class 
with that with which he is charged.* 

Under this rule it appears, that upon an in- 
dictment for petit treason,^ if the killing with 
malice was proved, but not with such circum- 
stances as to render the offence petit treason, 
the prisoner might still have been found guilty 
of wilful murder upon that indictment. And so 
upon an indictment of murder j the prisoner may 
be found guilty of manslaughter — ^for the indict- 
ment contains an allegation of manslaughter. 
And where a charge alleges that the defendant 
didj and caused to be done a certain act, it is 
sufficient to prove either the one or the other. 

1 Ro8ooe*8 Crim. Er., 74. 

s By the English laws killing under certa^ circumstances, was 
called petit tre<uoh^ whicli made the prisoner liable to an aggrava- 
ted penalty;. 
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Where the intent of the prisoner furnishes one ouim 
of the ingredients in the offence, and several in^ 



tents are laid in the indictment, each of which, ^Jjl!!^^ 
together with the act done, eonstitutea an of- ^"^ 
fence, it is sufficient to prove one intent only. 

But where a person or a thing, necessary to pweri piimrf 
be mentioned in an indictment, is described with '****™*' 
circumstances of greater particularity than is re> 
quisite, yet those circumstances must be proved ; 
otherwise it would not appear that the person 
or thing is the same as that described in the in- 
dictment And it has been held that an allc^- 
tion in an indictment, which is not impertinent 
or foreign to the cause must be proved, though 
a prosecution for the same offence might be sup* 
ported without such alI^:ation. The court will 
be more strict in requiring proof of the matters 
alleged in a criminal, than in a civil case.^ 

In indictments for murder, where the manner 
or means of killing is proved to agree in sub- 
stance with the means chaiged, it is sufficient — 
as where the indictment is for killing with a 
dagger, and the evidence prove a killing with a 
staff— or where the indictment be for killing 
with one sort of poison, and the proof is of a 
different kind, the indictment is maintainec^ be- 
cause the proof of the instrument k not abso- 
lutely necessary to the proof of the fact itself 
But if the chaige is for poisoning, and the death 
is proved to have been caused by striking or 
starving, dua evidence would not support the 
indictment, as the species of death in one case 
is totally different from that in the other." 

If an indictment chaiges that A. gave the 

1 RoBoo^t Crim. £▼., 75, and note. •iFluL, 157. 
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cBAPTEE mortal blow, and that B. and C. were present 
_5][ll_ aiding and abetting, &c. ; but the evidence 



shows that B. struck, and that A. and C. were 
present, &c.; the variance is not material, for 
the stroke is adjudged in law to be the stroke 
of every one of them. 

GenMBi rale. The general rule is, that if the whole of an 
averment may be struck out without destroying 
the cause of action, it will not be necessary to 
prove it^ 

(Kthfliiamaof Whereover the name of the party against 

MM act mod- ^ ^ o 

whom an offence is committed, it is a matter of 
description, and must be stated ; — a;nd if the 
name be that by which the person is generally 
known it will be sufficient It is not necessary 
that there should be any addition to the name ; 
and where a person has a name of dignity, he 
ou^t to be described by that name, and as it 
forms part of the name itself, and is not an ad- 
dition merely, it must be proved as laid. 

Where a name, which it is material to state, 
is wrongly spelled, yet if it be idem sonans with 
that proved, it is sufficient' 
AreniMiit of It is a rulc that every material fact which is 
issuable and triable, must be averred to have 
happened at a certain time. However, it veill 
not be necessary to prove the time precisely as 
laid, unless that particular time is material. 
Although an indictment, not alleging any time 
at which the offence was conmiitted would be 
bad, yet it never was necessary, upon an indict- 
ment, to prove that the offence was committed 
upon the particular day charged. 

In indictments for crime, prosecuted before 

>1 Phil., 158, and Roecoe's Crim. £y., 83. t Rosoba, 81. 
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the ordinary courts of law, it is sufficient^ in GHApm 

general, to prove that the offence was committed *^'' , 

in the county in which it is laid to hare been 
committed, and a mistake in the particular place 
in which an offence is laid, will not be material 
And although the offence must be proved to 
have been committed in the county where the 
prisoner is tried, yet after such pioof, the acts of 
the prisoner in any other county, tendiiog to 
establish the charge against him, are admissible 
in evidence. 

Before courts-martial, however, the distinc- 
tions noticed above are not necessary, because 
such courts have a jurisdiction of military offen- 
ces, co-extensive with the country ; and a crime 
committed in any one geographical division, or de- 
partment of the army, may be tried in any other. 
The question, then, of jurisdiction of a court-mar- Juiidietioa of 
tial does not depend upon the flace where the 4oet not depend 
crime is committed, but upon the /lerson offend- ^^ the dime 
ing, and the particular description of offerue. 

Still it is necessary, in framing a military Fheetobena. 
charge, that the place where the offence is sup- daiie. 
posed to have been committed, should be laid 
with certainty; and this because such all^ation 
may, at times, be essential to the defence of the 
prisoner ; but it does not follow that a variance 
between the proof of the place where the crime 
was committed, . and the place as laid in the 
charge should acquit the prisoner; — ^it is suffi- 
cient to identify the prisoner with the perpetrar 
tion of the offence. 

A soldier^ then, accused of deserting the ser- 
vice from one place, on the 1st day of a particu- 
lar month, but who, on the trisd, was clearly 
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CBATTER shown to have deserted on the specified day, 
, ^^'* firom a different place, would justly be convicted ; 
for the essence of the crime is made out, and the 
place from whence he deserted, makes no part 
of the offence, but is a mere circumstance of de- 
scription. But if the time and place were exhi- 
bited by the evidence, as so variant from those 
stated in the chaige, that there was a possibility 
of the prisons having repeated the offence, he 
would necessarily be acquitted, because the act 
charged and the act proved, are distinct offences. 

To lay the piace^ in a charge, enables the pri- 
or an oOi. soner to prove an alibi. Yet such a defence 
cannot be available, where the crime aUeged 
against the prisoner is clearly made out to have 
been committed by him at the time stated, al- 
though at a <Ufferent ptttce^ — ^for here the place 
stated has been a mistake, and the crime and 
criminal clearly exposed. But where the crime, 
and the place of its perpetration have been satis- 
factorily proved, and tlie defence set up is an 
alibij the question is one as to the prisoner's 
identity ; and evidence of his being at another 
place, at the time of the commission of the 
criminal act, will be sufficient to acquit him. 
And hence it follows, as the jurisdiction of 
courts-martial is extended without limit as to 
place, that a mistake of the place, unless the 
place be material, will not affect the proceed- 
ings ; and that the acts of the prisoner, tending 
to establish the charge whereever committed, 
may be given in evidence.^ 

A soldier charged with desertionj may be found 
guilty of dbeence tmikaut kave; for absence is' 

> Siiiimont, p. 381. 



OF ETIDENCB. 369 

the principal question in issue, and the intention chaptbi 
or design, is the distinguishing trait of the offence '^'' 



alleged. And so generally, in all other species JJj^i'SS 
of accusations, where the proof is not sufficient ^ *^ *^ 
to warrant a conviction of the specific offence 
laid in the chaige, but where a substantial of- 
fence has been made out to the prejudice of good 
order and military discipline, the verdict may be 
found accordingly. In every case of this kind, 
where a minor degree of guilt is found, it must 
be understood that the breach of a particular ar- 
ticle of war, is not expressly and exclusively laid 
in the charge. 

The notice of this part of the subject, involves NodM <4J3m 
a consideration of the 83d article of war, which, 
from the want of a uniform understanding of its 
intention, spirit, and authority, has occasioned 
frequent perplexity in the deliberations of courts- 
martial, and a consequent diversity in their de- 
cisions. 

^< Any commissioned officer, convicted before a condud 
general court-martial, of conduct unbecoming an ^jSd^ 
officer and a gentleman, shall be dismissed the 



service." 



Such is the language of the law, — a law in- 
tended to preserve the honor and morals of the 
army, as a distinctive or professional body. 

In all the legislative enactments, or minor obtemOamu 
re;ulation8 for the government of the army, it is 
to be observed that the essential object in view, 
is the good order and military discipline of that 
body ; it would therefore appear, that no act of 
a military person, which does not offend against 
such principle, could be held as within the cog- 
nizance of a court-martial. 

47 
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oBAPTBi In measuring the turpitude of any conduct by 

^^' the law just quoted, it is necessary in the first 

place, to state with particularity the acts of 
which the prisoner is accused, in order not only 
tiiat he may be possessed of all fair means of de- 
fence, but that the court may have likewise the 
power to judge of the reasonableness and justice 
of the imputations which the chaige alleges. 
The writer is aware of some of the difficulties 
which have been thrown around this subject by 
the very indistinct, and confused opinions which 
have been expressed by several British military 
writers, when treating of a similar article of war 
for the government of the English army — and 
by the difference which exists in the language 
of the two articles of war, in the respective ser- 
vices. 

There are terms employed in the British ar- 
ticle of war which stand as a guide to the mean- 
ing of it, which have been discarded in the 
American, but when the subject is considered, 
must necessarily be understood as implied in 
the latter, in order to give it a proper appli- 
cation. 

The article of war now under consideration, 
declares that ^'any commissioned officer con- 
victed, before a general court-martial, of conduct 
unbecorning an officer and a gendemany ^all be 
dismissed the service;" whereas, the similar 
article in the British military code denounces 
the penalty ot cashiering against ^'lony officer 
who shall behave in a scandahus^ infamau$ 
manner^ unbecoming the character of an officer 
and a gentleman." The difference adverted to 
is very material, and in the one affords a rule by 



OF BTIDBNCE. 371 



which punishmenty for conduct unbecoming an chaptib 
officer and a gentleman, is to be measured, or '^' 
ftimishes the means of ascertaining the descrip- 
tion of such conduct so as to bring it by military 
cognizance, within the denunciation of the law. 

Now, it is apprehended, that conduct unbe- wim eopdvet 
coming an officer and a gentleman, before it can ooeer 
be leg^y made the cause of punishment, must ^^"'^^'^ ^ 
be shown to be of that kind as necessarily to r&* 
fleet disgrace upon the body to which the offen- 
der belongs. And this die^race must not be 
such as the accidental or capricious judgment of 
different courts-martial might view it; but be 
referable to the certain and expressed opinions 
or feelings of the community at laige. ' 

By this it is int^ided to say, that the partial 
judgments of men based on mere professional 
conventions or notions of honor, (because such 
may vary with different men, and at various 
places,) are not to be the standard altogether, 
but that the imputations grounded on the partic- 
ular acts, which make the subject of the chaige, 
must be determined or rejected according to the 
established and acknowledged morals of the 
christian worid. 

The article in question does not particularise The artide oi 
any species of conduct as unbecoming an officer ^c^^ 
and a gentleman, but leaves that to be deter- ^II^Sl^"^ 
mined by the opinions of the world, or by those 
of the court-martial, from the acts alleged, and 
from which the military community might be 
prejudiced or receive detriment, were it to coun- 
tenance behavior in any of its members which 
was of such a nature as to involve scandal and 
infamy. 
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CHAPTER 
ZTI. 



Standaidof 
military con- 
duct 



Interpretatioii 
by Samuel of 
the Britiflh ar- 
ticle. 



There are, undoubtedly, certaiii acts, which, 
however immoral, do not import ififamyy and 
are not liable, in any of the departments of 
social life, to punishment by declared law. 
They may, in the estimation of many, affect 
the standing of the individual who is guilty of 
them, and yet be not such as either to debase 
him in the eyes of the community, or exclude 
him from society. 

These are cases in which, it is believed, that 
a court-martial could not apply the stringent 
powers of this article of war for ^rrection. 
The military community cannot expect, nor 
ought it to be expected of them,, to preserve 
a higher tone of moral conduct than what is 
sustained by the higher orders of society. The 
means, therefore, conceded by the article in 
question, are not to be considered with refer- 
ence altogether to such a purpose, for if such 
were the case, military officers would be sub- 
jected to a capricious standard of judgment, or 
to an ordeal which but very few men could 
bear ! 

Mr. Samuel, in his treatise on '^ military law," 
when speaking of the similar article in the Eng- 
lish military code, says — ^^ the words ^ officer and 
gentleman,' though in general to be understood 
as one, single, and indivisible term, appear not 
to be used so here. The misbehavior, entailing 
on it the penalty declared by this article, must 
be such, as I understand it, as to implicate in the 
first place the officer; that is, it must arise in 
some sort out of his office ; and affect mcicfen^- 
a%, only, the character of the genliefnum.^ 

1 Page 645. 
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But the writer must disagree with such an ex- chapter 
position of the article, if it is to be received as ^^^* 



the interpretation of the American law: — ^nor SSV^^or 
does the practice accord with such an explana- "^^ ^ 
tion of it, even in the British service. 

In the American army, a chaige laid under 
this particular article of war, is one, singk^ and 
indivisMe term^ and cannot be broken by a find- 
ing of the court ; though, when such conduct as 
the breach of the particular article in question, 
is not expressly and exclusively laid in the 
charge, the court may, if a substantial military 
offence be shown by the evidence to have been 
committed, find a minor degree of guilt, as '' con- 
duct prejudicial to good order and military dis- 
cipline;" for it would certainly ''be a strange 
doctrine to maintain, that because the court 
found less proved than chaiged, that no punish- 
ment should be awarded."^ 

The degree to which certain acts may impugn 
one's character, as conduct unbecoming an offi- 
cer and a gentleman, is a matter of inference for 
the judgment of the court, and where such im- 
putation is denied by the evidence, there must 
be an acquittal ; the facts charged may be clearly 
proved, and yet not involve the guilt alleged by 
the accuser in the chai^. For the court are to 
try un<^cerlike, and ungentlemanlike conduct, 
and to see that it be proved as it is all^^ed, — or 
io find such minor d^ree of guilt, under the re- 
strictions before mentioned, as the nature of the 
evidence will warrant 

In every prosecution before a court-martial 
for conduct unbecoming an officer and a gentle- 

t Hongli, Dote 310, p. 499. 
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cEAPTBB man, the degree of tne offence must be such as 

to leflect discredit upon the body of the army ; 

• or the nature of it such as to militate against 
the requirements of ^'good order and military 
discipline," before a legal conviction can be de- 
clared, or punishment awarded, according to the 
imperative language of the law, for that parti- 
cular charge, or according to the discreticm of 
the court, if a modified verdict be returned. 

Acts, therefore, which are alleged in a charge 
of this character, but which by the court are di- 
vested of the imputation, which constitutes the 
crime, and which are, at the same time, not of 
such a kind as would of tiiemselves constitute a 
breach of good order and military discipline, can 
of necessity involve no guilt — ^it can only be by 
such features that they are made cognizable by 
military courts. This is a matter for the atten- 
tion and consideration of courts-martial, when- 
e'trer a charge under the particular article of war 
now in review, is laid before them 

It is readily perceived, that when deliberating 
upon a charge of '< conduct unbecoming an offi- 
cer and a gentleman," some officers, members of 
the court, who might be impressed with very 
high notions of personal and professional honor, 
or possessing a veiy refined and delicate fercep- 
Uoa of the proprieties which should distinguidi 
a gentleman, would, without stricUy regarding 
tiie intention or consequences of the law in ques- 
tion, prcmounce a verdict of guilty, when in real- 
ity no legal offence had been committed. To 
prevent such errors of opin«)n, which involve 
the legal rights of others, though proceeding 
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from a noble sentiment, is the purpose of a just ckaptbe 
explanation of the article. ^^* 



The following case, quoted from McArthur, 2^;^^^ 
by Samuel, at page 650, will sufficiently illus- 
trate the subject 

" At a general court-martial held at the Cape 
of Good Hope, May, 1801, an officer was tried, 
charged with scandalous, infamaas conduct, un- 
becoming the character of an officer and a gen- 
tleman, in having sent a chaige of six hundred 
pounds, or thereabouts, against iSSr George 
Younge, for a horse, which the said officer had 
declared to be a present to Sir George, when 
governor of the colony of the Cape of Good 
Hope. 

'^ In respect to which charge the court-martial 
made a distinction ; they acquitted the officer of 
scandalous, infanums behavior, but considered 
his conduct, nevertheless, as unbecoming the 
character of an officer and a gentleman, for which 
they adjudged him to be suspended from rank 
and pay for the space of six calendar months." 

'' The proceedings having been laid before his 
Majesty, the judge advocate general signified to 
lAeutenant General Dundas, the commander in 
chief of his Majesty's forces at the Cape, that 
his Majesty, laying out of the case any question 
touching either the right or the delicacy of the 
officer's claim to a compensation for the horse, 
concerning which the difference had arisen, points 
not within the cognizance of a court-martial, 
considered the adjudication as irrc^ar, inas- 
much as the court had acquitted him of the only 
imputation which could bring the business as a 
charge brfore them, — ^namely, of any scandalous 
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CHAPTER or infanimis behavior in the transaction : his 
'^' Majesty could not, therefore, approve the sen- 
tence. At the same time it was signified, his 
Majesty was graciously disposed to attribute the 
error to the nice feelings of the officers who com- 
posed the court-martid, which had urged them 
to mark their dislike of a conduct which appear- 
ed to them not decorous." 

The above case exemplifies what the writer 
has endeavored to explain, — ^that it is not all 
conduct which offends against the delicate pro- 
prieties and decorum of an officer and a gentle- 
man, which can be held amenable to military 
law, but such only as while it impugns the char- 
acter of an officer and a gentleman, at the same 
time casts upon the military community a shade 
of discredit and reproach. 

In speaking of the same case (quoted above), 
Captain Simmons very justly remarks — 

" An officer's sending an improper charge for 
a horse, taken abstractedly, could in nowise af- 
fect military discipline, and excepting as it 
might implicate the individual character of an 
officer, in a degree amounting to ' scandalous, in- 
famous conduct,' no offence under the articles of 
war could • be charged ; since there is not any 
provision in the article for the cognizance of un- 
officerlike and ungentlemanly conduct (divested 
of a tendency to affect good order and military 
discipline), in any degree less than that involving 
infamy and scandal."^ 

The distinction thus observed upon by Gap- 
tain Simmons, will undoubtedly be of aid in all 
questions brought before courts-martial for adju- 

1 Simmons, p. 376. 
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dication, and which are laid under the eighty- chiptu 
third article of war. Thus a charge of unofficer- '^' 
like and ungentlemanly conduct, when divested 
of all tendency to affect good order and military 
discipline, and at the same time involving no 
moral turpitude of such a kind as would reflect 
discredit upon the military community, cannot 
be deemed cognizable by a military court. 

It may also be said that a similar interpreta- ThM vtkb 
tion should be given to the third article, sect. 1, nent o/^ nL- 
of the '' act for the better government of the S^ obwrrtd.* 
navy of the United States," approved April 23, 
1800 — ^which declares, that " any officer or other 

person who shall be found guilty of or any 

other scandalous conduct, tending to the destruc- 
tion of good morals, shall, if an officer, be cash- 
iered, or &c., &c."* 

The manifest intention of this naval regula- 
tion, is the preservation of the purity and honor 
of the navy ; precisely as in the land service, 
the article of war referred to is for the preserva- 
tion of the morals of the army. / ; 

Fifthly. — Hearsay is not evidence. i^bmt fa not 

This is a general rule, the propriety of which * *"**" . 
is manifest, from the following considerations, — 
that the statement is not made by the witness 
fh>m his own knowledge, and therefore is not 
sanctioned by an oath. And that the party 
against whom the evidence is offered, can have 
no opportunity of examining into the means of 
knowledge of the party who made the state- 
ment. As every fact against a prisoner is re- 
quired by the law to be proved on oath, and in 

^ Homan*8 Naval Lawa, p. 69. 
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CHAPTER the presence of the accused, it must follow that 
^^^' hearsay evidence cannot be allowed. 



jbEoepdoM of There are, nevertheless, some exceptions to 
tiook this rule ; the most prominent of which is the 

admission of dying declarations, to establish the 
guilt of a prisoner indicted for murder, or in all 
cases of homicide. This exception is founded 
partly on reason, and partly on necessity. From 
the nature of the crime, it often happens that 
there is no third person present to be an eye-wit- 
ness to the fact, and the usual witness in oUier 
felonies, viz: the party injured himself, is got 
rid of A declaration made in extremity, when 
the person is at the point of death ; when every 
motive to falsehood is silenced, and the mind is 
induced by the most powerful considerations to 
speak the truth, has been regarded as equal to 
that which is supported by the solemnity of an 
oath administered in court.^ 
Only admittea But it is oulv in cascs of homicide, and where 

in catM of hom- . 

icide, and the circumstauces of the death are the subiect 

where the death • , . 

fatiMrabjectof of the declaration, that such evidence is admis- 

the q f^^ lanniii t L 

sible. And such declarations are only available 
when the party making them, is aware of his 
situation, that he is in a dying state. Positive 
evidence of this knowledge is not required ; but 
it may be inferred from the general conduct and 
deportment of the party. 
Dying dedaiBr As the declarations of a dying man are admit- 



^NTi^c., of de- ted, on a supposition that his awful situation is 

•nadaSL^ such as to impress him with the necessity of 

speaking the truth' without disguise or malice, it 

follows that the party against whom they are 

produced in evidence, may enter into the parti- 

1 Bciooe'a Crim. £y.« 22. 
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culars of his state of miad, and of his behavior cHirm 
in his last moments, — and may show that the ^^- 
deceased was not of such a character as was 
likely to be impressed with a religious sense of 
his approaching dissolution. 

So may the dying declaration of an accom- Dyii« dechnp 
plice be admitted, for if living, the accomplice eonpike^ldi^ 
would have been a competent witness. But the aoonTidL*^^ 
declarations of a convict at the moment of ex- 
ecution, would not be received as the statement 
of a dying man^ on the ground, that if alive, his 
evidence could not have been received. 

In all cases where the declaration of a de- pndM wonb 
ceased witness is produced, the witness must re- 3l^ ** ^^'^ 
peat the precise words ; he will not be allowed 
to speak as to the purport or effect, of what de- 
ceased mav have sworn. The court alone are 
to judge of the effect of the words.* 

If a witness who has been examined in a for- Tt^^nmjr^ a 
mer action between the same parties, and where ^tST 
the point in issue was the same as in the second 
action, is since dead, what he swore at the trial 
may be proved by one who heard him give evi- 
dence. And by the same rule, where it appears 
that a witness is kept away by the contrivance 
of the adverse party, other witnesses may be ad- 
mitted to prove what he swore on the former 
occasion*' 

Hearsay may be used as inducement and in Hetmr •• u 
illustration of more substantial testimony. And iSfflSSSoo^^ 
the declarations of a witness at another time, 
may be adduced to invalidate or to confirm his 
evidence, by showii^ that he varies in his t^ate- 

1 Fhilfiiw' £y., 199. • IfakU 197. 
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CHAPTER 
XVI. 

Notoriety. 



Sayiun uid 
sen <» third 



Deckmtioof of 
thepartiM. 



mentj or has maintained a uniform consistency 
in his narration.^ 

As to the ^toriety of a particular, fact or 
opinion, althoUj^ it may appear to some extent 
to be in the nature of hearsay, is yet, when con- 
sidered in regard to particular conduct, strictly a 
substantial fact, and therefore is to be proved 
from the knowledge of the witness, as the ex- 
istence of any o^^ fact is proved. 

What a third person has said or written is 
admissible in many cases, as amounting to an 
act done by him, or as showing his knowledge, 
or as evidence of his conduct. If for instance 
it is material to inquire whether a certain per- 
son gave a particular order on a certain subject, 
what he has said or written may be evidence of 
the order; or where it is material to inquire 
whether a certain fact, be it tnie or false, has 
come to the knowledge of a third person, what 
he has said or written may as clearly show his 
knowledge, as what he has done. So where it is 
relevant and material to inquire into the conduct 
of rioters or mutineers, what has been said by 
any of the party, in the act of rioting, must 
manifestly be admissible in evidence, as showing 
the design and intentions.' 

Now in regard to receiving the declarations, 
or what was said by the parties during; the con- 
an««>oe of Ae t™Lc«l, U may W .ffi™«d 
that such is not objectionable as hearsay, be- 
cause it is not such, or the relation of third per- 
sons unconnected with the fact ; but the decla- 
rations of the parties to the fact, themselves, and 

1 Chitty's Crim. Law, 568. * Roscoe's Crim. Ey., 21. 
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are therefore illustrative of its peculiar circum- chaftbe 
stances and character.' "*' 

But it is not necessary to enlarge on this wiwntoMy 
branch of the subject of evideot^ The princi- ge>^naiydrai. 
pie that hearsay is not admissible is clear and neSu cam. 
determinate; and whatever exceptions are al- 
lowed to the rule, will, it is presumed, in the 
more simple cases, when compared with the 
complexity of civil proceeding, which arise 
for military adjudication, be easily perceived 
and admitted in practice. 

Sixthly. — Qf Omfe8$ion8. 



In regard to the d^;ree of credit which a jury wiat endit to 
ought to attach to a confession, much difference fJStZ 
of opinion has existed. The voluntary confes- 
sion of the party is said, by some, to be reckon- 
ed the best evidence ; — ^for, if a man swearing 
for his interest can give no credit, he must cer- 
tainly give most credit when he swears against 
it : and that a free and voluntary confession is 
deserving of the highest credit, because it is pre- 
sumed to flow from the highest sense of guilt, 
and, therefore, it is admitted as proof of the 
crime to which it refers. 

On the other, hand, it is said that hasty con- 
fessions made to persons having no authority to 
examine, are the weakest and most suspicious 
of all evidence. Proof may be too easily pro- 
cured ; words are often misreported through ig- 
norance, inattention, or malice, and they are 
extremely liable to misconstruction. Moreover, 
this evidence is not, in the usual course of 
things, to be disproved by that sort of negative 

1 Roscoe'a Grim. £y., 20. 
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CHAFTBR evidence, by which the proof of plain facts may 
^^' be, and often is confronted.^ 

Now, although it can hardly be conceived 
that a man would confess himself guilty of an 
act which he had not committed, so in opposi- 
tion to the feelings and principles of human 
nature, yet there is no doubt that instaLnces have 
occurred, in which innocent persons have con- 
fessed themselves guilty of crimes of the gravest 
nature.^ 

Growing out of such considerations, the fol- 
lowing rules have been established as safe and 
just when such evidence is submitted for the 
decision of a jury, 
confeanontobe Gonfcssious ought alwavs to bc rcccivcd with 

FBccivod with 

caution-good cautiou. And a voluntary confession made by 

when the eofpit 1.1. -L. j it • • 

c20iicitii proved, a persou who has committed an olfence, is evi- 
dence against him, upon which he may be con- 
victed, although the confession is totally uncor- 
roborated by other evidence ; — ^provided, the cor- 
pus delicti, that is, the act constituting the crime, 
be proved. 

confeadontobe A coufcssiou is uot admissible in evidence, 
^' unless it was made freely and voluntarily, and 
not under the influence of promises or threats. 
With regard to what is a promise or a threat, as 
will exclude a confession, it is laid down, that 
saying to the prisoner it will be worse for him 
if he does not confess, or that it will be better 
for him if he do, is sufficient to exclude the con- 

Promisesor fcssiou. Indeed, so strictly has the rule been 

nngatoiy. * applied, that the slightest hope of mercy held 
out to a prisoner, or a threat, for the purpose of 
inducing a confession, have been deem^ suffi- 

1 Rotcoe'8 Crim. £▼., 29. t Ibid. 



OF BTIDBNCB« 383 



cient to make rach confession nugatory. So, if cbaptie 
a confession be made with a view, and mider ^^* 
the hope vf being permitted to give evidence for 
the public, or commonwealth, it is not admissi- 
ble. Though, should the prisoner be admitted, 
and refuse to give evidence on the trial of his 
accomplices, he may be convicted upon such 
confession. 

It must be understood, however, that it is not wkit k hap^ 
every hope of favor held out to a prisoner that 
will render the confession afterwards made by 
him inadmissible ;— the promise must have some 
reference to his escape from the charge. So, 
likewise, if a confession has been made after a 
threat or promise, but under such circumstances 
as to create a reasonable presumption, that the 
threat or promise had no influence, or had ceased 
to have any upon the mind of the prisoner, the 
confession is admissible. Thus, if the impres- 
sion that a confession is likely to benefit him 
has been removed from the mind of the prisoner, 
what he says wiU be evidence against him. 
The prisoner's mind, in order to make a confes- 
sion available against him, must be entirely free 
of all inducement, which either threats or pro- 
mises might have created. 

When the promise or threat proceeds from a 



person who has no power to enforce it, and who amboru^^ 



possesses no control over the prisoner, a con- 
fession made under such circumstances is ad- 
missible. 

The threats or promises must have reference mim imtb n^ 
to some temporal advantage in order to invali- S^^d^iS! 
date a confession: and, therefore, it has been ^^**^ 
held that a confession made to a chaplain, who 
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cHAPTBft exhorted the prisoner to confess, as " before God 

'^^ it would be better for him to confess his sins," 

was admissible. 

coaftwiwioi^ Where a confession has been obtained by ar- 

fioe. tifice, without the use of promises or threats, it 

is admissible. Thus, if a confession were made 

under the mistaken supposition that some of the 

prisoner's accompMees were in custody, it would 

be good against him, — even though artifice had 

been employed to impress him with such belief 

ouwrfcii Although a confession obtained by means ci 

tSSSffSkT promises or threats cannot be received, yet, if in 

consequence of that confession, certain facts^ 
tending to establish the guilt of the prisoner, are 
made known, evidence of those facts may be re- 
ceived. Facts thus obtained, however, must be 
fully and satisfactorily proved, without calling in 
the aid of any part of the confession, from which 
they may have been derived. 
OniT eridence A confcssion is oulv cvideuce against the 
yi mjang lEe party himself who made it, and cannot be used 

against others ; — ^therefore, the confession of the 
principal is not admissible in evidence, to prove 
his guilt, upon an indictment against the ac- 
cessory. 

A toMoM ty As to the question, whether the statement 

made by a witness upon his examination can be 
afterwards used against him, — ^the general rule 
is, that admissions made under compulsory pro- 
cess, are evidence against the party. So it is 
said that when a witness answers questions 
upon his examinations on a trial, tending to 
criminate himself, and to which he might have 
demurred, his answers may be used for all 
purposes. 
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In general a person is not answerable, crimi- csarir 
nally, for the acts of his servants or agents, and, ^'* 



Pfc hm tiairf 



therefore, the declarations or confesskms c^ a ^ ..rvMi « 

servant or agent veill not be evidenoe against 

him. But it is otherwise where the declaration 

of an act done, relates to the ordinary course of 

the agent^s employment — such will be evidence 

in a criminal as well as in a civfl suit 

Another, and a most important rule is — that 
a confession, in criminal as well as in civil cases^ 
made by a party, is to be taken together. There 
can be no doubt that if a prosecutor use the de- 
claration of a prisoner, he must take the whole 
o£ it together, and cannot select one part and 
leave another. But if, after the whole of the 
statement of the prisoner is given in evidence, 
the prosecutor is in a situation to contradict any 
part of it, he is at liberty to do so, and then the 
statement of the prisoner and the whole of the 
other evidence must be left to the jury, as in 
any other case, where one part of the evidence 
is contradictory to another. Although the whole 
of a confession is to be taken together, it does 
not follow that every part of it is entitled to 
equal credit A jury may believe that which 
charges the prisoner, and reject that which is in 
his favor, if they see sufficient grounds for so 
doing. 

An admission on the part of the prisoner is An admiiaoaii 
not conclusive, and if it afterwards appear in ^^^J^MorT 
evidence that the fact was otherwise, the admis- fi^in&Au ^ 
sion will be of no weight Thus, upon an in- 
dictment for bigamy, where the prisoner admit- 
ted the first marriage, and it appeared at the 

trial that such marriage was void, for the want 

49 
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cHAPTu of consent of the guardian of the woman, the 
^^' prisoner was acquitted. Such confessions ai:e 
matters Toid in law, or false in fact. 

c;«iieiii mk. It is a general rule, that the whole of admis- 
sions or confessions must be taken together, so 
that what is given in evidence, be neither more 
nor less than what the prisoner intended. If a 
written paper be referred to, without which the 
confession is not complete, the contents of the 
paper ought to be shown before the statement 
can be used as evidence against the party. Or 
if a person says, he '' did owe a debt, but that 
he bad paid it/' such admission will not be re- 
ceived as evidence to prove the debt, without 
being evidence also of the payment.^ 

mtaiyreguii^ Although a plea of guilt is a confession in the 

fullest d^ee, yet there have been military regu- 
lations issued for the guidance of courts-martial 
in such cases, intended solely for the benefit of 
the prisoner, and the assistance of the revising 
authority. Such rules or regulations are not to 
be understood as imposing new principles or 
laws of evidence, because independent of statu- 
tory authority, no rules which conflict with those 
I'ecognized by the courts of law, could in that 
sense be binding ; and therefore, although courts- 
martial should disregard such instructions and 
confirm the plea of guilty, notwithstanding the 
rejection of all corroborating evidence, the sen- 
tence resulting therefrom, if confirmed and acted 
upon, and not otherwise illegal, could not expose 

DkregBid of the members of the court-martial to any penalty, 

of duty. or any proceeding m a court of common law, 

i Vide Roaooe's Crim. Ey., title «« ConfeflaoiiB,** and FdlliiM^ 
Evidence. 
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yet would be viewed as a breach of military chapter 
duty. ^^'' 



By the several acts of "congresSy having in origin of mm- 
view the regulation of the military establish- tiomandh^ 
ment, is the jurisdiction of military courts de- drawmrotobe 



terminedy though the mode of conducting the 
proceedings may be declared by the general or- 
ders for the army. But the rules of evidence 
are only to be ascertained by reference to the 
acknowledged or established maxims of the 
common law courts.^ 
4. Witnesses. — CfihA competency qfuntnesses. competency of 
In a previous chapter, some remarks were Kaferonceto 
made upon the deficiency in the military laws, SUS* wit- 
owing to which a court-martial could not compel SSSi^ftMr 
the attendance of a witness, if not a military J3^ "**^*^ 
person. It is, therefore, not necessary in this 
place to repeat the observations. In order, how- 
ever, to remove objections on the score of ex- 
pense, it is provided by the 987th paragraph of 
the general regulations for the army, that non- 
military persons who are regularly summoned to 
attend a court-martial as witnesses, shall be al- 
lowed a certain sum for travelling, and a per 
diem allowance for the time occupied in going 
to, attending on, and returning from the court 

It is a general rule that all persons may be what penom 
witnesses who are capable of understanding, ^ ^ 

and may be presumed to feel the obligations in- 
curred by a solemn appeal to the Almighty. 
And the law requiring all witnesses to be ex- 
amined on oath or affirmation, it is to be inquired 
who are inadmissible, either from their inability 
to comprehend the former, or from their sup- 

1 Simmont, p. 442. 
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CHAPTER 
XVI. 



Irability to un- 
dentand the 
oblijpitions of 
an (Kiih. Of 
cLildren. 



Deaf and dumb. 



posed liability to slight and disregard tlie lat- 
ter.^ 

Inability to imderstand the obligations of an 
oath, is the first objection to be considered. It 
seems that there is no time fixed wherein chil- 
dren are to be excluded from evidence, but that 
the reason and sense of their evidence are to ap- 
pear from the questions propounded to them, 
and their answers. And therefore, a child of 
any age, if capable of distinguishing between 
good and evil, may be examined upon oath ; but 
that a child of whatever age, cannot be exa- 
mined unless swoni. This is now the estab- 
lished rule in all cases, civil as well as criminal, 
and whether the prisoner is tried for a capital 
offence, or one of an inferior nature.^ 

Where a case depends upon the testimony of 
an infant, it is usual for the court to examine 
him as to his competency to take an oath, pre- 
viously to his going before the grand jury, and 
if found incompetent for want of proper instruc- 
tion, the court will, in its discretion, put off thfe 
trial, in order that the party may, in the mean- 
time, receive such instruction as may qualify 
him to take an oath ^ 

A person bom deaf and dumb, though prima 
facie in contemplation of law an idiot, yet if it 
appear that he has the use of his understanding, 
he is criminally answerable for his acts ; and is 
also competent as a witness. The communica- 
tion between the court and such a witness, must 
be by a swoxn interpreter, who is able by means 



1 Chitty's Crim. Law, 587. 
B n>id, 94. 



* Roacoe'a Crim. £v., 94. 
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of signs antl motions, to convey the questions . cxapteii 
and answers the one to the other.* . ' V* 



ion. 



Persons not possessing the use of thdf jinder;v,i^Wiiiexi. 
standing, as idiots, madmen, and lunatics, if they imaiAoc 
are either continually in that condition, or sub- 
ject to such a frequent recurrence of it, as to 
render it unsafe to trust to their testimony, are 
incompetent witnesses. 

An idiot is a person who has been non compos 
mefntis from his birth, and who has never any lucid 
intervals, and cannot be received as a witness. 

A lunatic is a person who enjoys intervals of 
sound mind, and may be admitted as a witness in 
hicicUs itUervaUis. He must, of course, have been 
in possession of his intellect at the time of the 
event, to which he testifies, as well at the time 
of examination, and it has been justly observed, 
that it ought to appear that no serious fit of in- 
sanity has intervened, so as to cloud his recollec- 
tion, and cause him to mistake the illusions of 
imagination, for the events he has witnessed. 

With regard to those persons who are afflicted 
with monomania, or an aberration of mind on 
one particular subject, (not touching the matter 
in question,) and whose judgment in other re- 
spects is correct, the safest rule appears to be to 
exclude their testimony ; it being impossible to 
calculate with accuracy, the extent and influence 
of such a state of mind. So it is thought, that 
in the case of an insane person, in a lucid inter- 
val, it is a -question difficult to decide, as to what 
degree of intellect will be necessary to enable 
him to give his evidence. A person in a state 
of intoxication is inadmissible." 

1 Eoeeoe, 95. > Ibid., and Chitty's Crim. Law, 588. 
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csAFTBB Incompetency from want qfrdigiaus principle. 
^^- .. As the law requires witnesses to give their evi- 



^w^^^iie. ^^^^ under oath, or a solemn affirmation, and 
thus appealing to the Deity for the truth of their 
statements, it would necessarily follow, that 
such persons as do not believe in a God, and a 
future state of rewards and punishments, cannot 
be competent witnesses, inasmuch as such ap- 
peal impresses their mind with no obligation, 
and cannot possibly be any tie upon them. 

Those persons therefore, who either from the 
weakness of their capacities, or their ignorance, 
have no idea of this awful sanction, or from er- 
roneous speculations deny them, cannot be ad- 
mitted to bear testimony in a court of justice. 
But it does not follow, however, that it is neces- 
sary to acknowledge or profess the Christian 
faith, in order to become competent witnesses; 
this was formally the case, but now infidels of 
whatever particular religion, provided they be- 
lieve in the existence of a God, and that he will 
punish them in this world or the next, if they 
swear falsely, may be admitted as witnesses. 
Form of oath. The form of oaths under which God is in- 
voked as a witness, or as an avenger of perjury, 
is to be accommodated to the religious persua- 
sion which the swearer entertains of God. 
Proper time to . The most corTOct and proper time for asking 
^ to tSel'fom^ a witness whether the form in which the oath, 
*** °** ■ as about to be administered, is one which will 
be binding on his conscience, is before the oath 
is administered. But should the oath be admin- 
istered in the usual way before the attention of 
the court or counsel is directed to it, the party is 
not to be precluded ; but the witness may never- 
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theless be afterwards asked whether he oonsid- chaptbe 
ers the oath he has taken as binding upon his ^'* 
conscience. 



It is now a rule that when a person is ten- ^nuiMouii 

• bt Mtod M to 

dered as a witness, and he is questioned to ai^ !■<■ beikf fai j^ 
certain his competency to give evidence, in re- 
gard to religious principles, it will not be per- 
mitted to ask as to his belief in the Christian 
faith. The only question to be asked is, 
whether he believes in the existence of a God, 
the obligation of an oath, and a future state of 
rewards and punbhments ; or if he believes in 
a Grod who would punish falsehood either in 
this world or the next.^ 

Incompetency fnmi Infamy. — ^Where a man ishnct. 
has been guilty of certain offences the law has 
declared that his testimony shall not be receiv- 
ed, on the ground of infamy of character, which 
the commission of such crimes indicates. It 
was formerly held, that where a man had under- 
gone what was understood to be an infamous 
punishment, as the pillory — ^he was thereby ren- 
dered incompetent as a witness ; but this rule 
has been long abandoned, and it is now deter- 
mined that it is not the nature of the punish- 
ment, but of the offence which renders his evi- 
dence inadmissible.* 

The crimes which incapacitate the party com- crimM which 
mitting them from giving evidence are, treason, 
perjury, foigery, or every species of the crimen 
fakdj subornation of pieijury, barratry, or bribing 
a witness to absent himself and not give evi- 
dence, and some others which need not be ad- 
verted to. 

1 Bo«ooe't Crim. £y.« 98. inniL,99. 



392 



OF EVIDENCE. 



CHAPTER A person incompetent to give oral evidence in 
^^'" court, on the ground of infamy, will not be al- 



^^"^^^ lowed to have his affidavit read, unless it be to 
iM"-^^*" defend himself against a complaint. 
«gV.^end lufamy must be proved, by the judgment of 
in&mj. how the court, where the conviction was had, and 
the court must be one of competent jurisdiction. 
Parol evidence cannot be given of it, and though 
t the witness himself may admit that he was con- 
victed of felony, this will not render him incom- 
petent. It is not sufficient to give in evidence, 
the indictment and a verdict of guilty there- 
upon, without proving the judgment, for judg- 
ment may have been arrested. The judgment, 
or an examined copy of it must be produced in 
court. It must appear that a person was con- 
victed before a competent tribunal. 
k^toiS^ When the party convicted has suffered the 
competency, puuishmeut awarded, he is again rendered com- 
petent except in cases of particular crimes, such 
as perjury and subornation of perjury. 
Pardon does not The competeucv of a person, whose evidence 

always restore r j r ' 

competency. has bccu rendered inadmissible by conviction, is 
restored by pardon, which has the effect of dis- 
charging all the consequences of the judgment. 
Btit where the disability is not merely a conse-- 
quence of tlie judgment, but is a part of the 
judgment, pardon cannot restore competency, 
though a legislative act may. 

Where a convict has served out his time, his 

competency may be restored at any time after 

by a pardon. 

dOTL Except" . The executive may extend his mercy on 

dMmn^^ whatever terms he pleases, and annex to his 

$!Sl"* "^ pardon any condition that he thinks fit, whether 
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precedent or subsequent, and on the perfor- ghaptbe 
mance of that condition, the validity of the par- "'^ 
don will depend. It must therefore be proved 
that the condition has been performed. A pro- 
viso in the pardon, excepting all legal disabil- 
ities, is repugnant and void. 

It is thought that a person who has been con- or ibN%«tri. 
victed by a foreign tribunal of an offence incur- 
ring infamy, and pardoned by the sovereign au- 
thority in that country, is admissible a^ a wit- 
ness here, if the laws of the foreign country al- 
lows the competency of the party to be restored 
in that manner. 

The competency of a witness may be rratored B«v«nii ^ 
by reversal of judgment — and therefore, if a 
conviction and judgment are read on the one 
side to show the witness incompetent, they may 
be answered on the other by reading a reversal 
of the judgment upon writ of error. 

Desertion, though a high crime, is not deemed 
such an offence as renders the one who has com- 
mitted it incompetent It nuiy, however, be 
considered as affecting the credibility of the. 
witness upon proof of conviction. And it may 
be observed that were the crime such as to de- 
stroy the competency of the offender, such in 
almost every case would be restored, as the wit- 
jiess would either have suffered the punish- 
ment awarded for the offence, or have received 
apaidon. 

Incompetency from Interest.^— It is not neces- 

tory for the purposes of military justice to enter 

fully into the question of interest which may 

disqualify a witness. 

When a person is called w a witnes8,.he may 

60 
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lewudi. 



Wafsr. 



Pmociitor ii a 
conpotnit wit* 



■ignBtitTO liM 
beenfoiged. 



CoDTiedoa not 
vfldenoelbrtlM 
wltiwMinaii- 
oditr proeeod- 



be rejected on the ground ci a supposed want 
of integrity. But the interest must be such as 
the law recognizes ; and the bias, arising from 
the witness standing in the same situation as 
the party by whom he is tendered, is not suffi- 
cient Nor is a man incompetent because he is 
personally interested in a similar question to 
that upon which he is called to give evidence. 

The expectation of a benefit, not necessarily 
and legally flowing from the event of the pro- 
ceeding, does not render a witness incompetent— ^ 
as the promise of a pardon. So in prosecutions 
where there are rewards, although the reward 
can only be the effect of the conviction, the pio- 
secutors are competent witnesses — and yet such 
persons may be said to be interested in the event 
of the cause. And v/here a party is entitled to 
pardon, provided another offender be convicted 
on his testimony, the party so entitled is a com- 
petent witness. 

If the witness lay a wager that he will convict 
the prisoner, he is still competent though it goes 
to his credit. 

As a general rule, the prosecutor or party in- 
jured, is a competent witness in criminal prose- 
cutions ; and this rule is founded on reasons of 
public policy. 

A party whose signature has been foiged is 
now considered competent for the prosecutioUi 
though formerly a different practice prevaOed. 

Some of the cases on the subject of the compe- 
tency of witnesses in criminal proceedings, were 
decided upon the idea that the conviction might 
be afterwards evidence for the witness in another 
proceeding ; but it is now settled that the record 
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ZTI. 



of a conviction will not be received as evidence, 
either at law or in equity, in favor of the par^ 
upon whose testimony the conviction was pro- 
cured.* 

Informers, or persons who are entitled, under 
the general regulations for the army, to a reward 
for the apprehension of deserters are competent 
witnesses.* 

The evidence of persons who have been ac- EiidciioeorM 
complices in the commission of the crime with dUs. 
which the prisoner stands chaiged is, in general, 
admissible against him ; and this rule is founded 
on necessity, since if accomplices were not ad- 
mitted, it would frequently be impossible to find 
evidence to convict the greatest offenders. In 
strictness, there does not seem to be any objec- 
tion to the admitting the witness at any time 
before conviction. 

Where several have been joined in the same whm wreni 
indictment, and the case has proceeded against Swmie in- 
all the prisoners, but no evidence appears against 
one or more of them, the court will, in its dis- 
cretion, upon the application of the prosecutor, 
order them to be acquitted, for the purpose of 
giving evidence agaiust the rest. This proce- 
dure cannot be exactly followed by military 
courts, from the necessity of subsequent appro- 
val of the decision of the court But the court- 
martial might, having decided one or more cases, 
where there was no evidence to convict, adjourn 
for such time as would be necessary for confir- 
mation, and then re^assemble and proceed with 
the other cases. Should a prisoner desire to 
avail himself of the testimony of one involved in 

^ Roscoe's Crim. £t., 106. * GenL Reg., Par. 1S3. 
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cHJkPTSE the same chaige, he would, on the receipt of the 

y*' copy of the charges, urge the necessity of a sepa- 

5Jfa*icSi2 ^^ *"*^) ^ ^^ authority ordering the court- 

tCTte^i^^ martial, and if not attended to, an application to 

SilSS ** the court would still be op^n.* 

^*^ An accomplice, not joined in the indictment, 

^fa^^ muB is a competent witness for the prisoner, in con^ 

competent. juuction with whom he himself committed the 

crime. And where they are severally indicted' 

for the same offence the one may be called for 

the other. But persons collectively arraigned 

are incompetent for each other. 

Acoompiiee An accompHce, having the promise of pardon 

mJrSr pa^ to give evidence against a confederate, is not dis- 

to iMtii^. abled ; it may affect his credibility, but will not 

destroy his competency. 
Where teetimo- A convictiou ou the testimony of an accom- 
p^^is^^m^ plice, uncorroborated, is l^;al. His credibility, 
"*^*^ and the probability of his testimony is for the 

jury to consider ; but such testimony should be 
received with great caution ; and the practice is, 
where such evidence is produced, unsupported 
by other confirmatory evidence, to acquit the 
prisoner. 
E^^daneeofa Although iu practice, in order to give it effect, 
the evidence of a sodus requires confirmation, it 
is obvious that it cannot be required to be con- 
firmed in every particular, for if that were requi- 
site his evidence would be better omitted al- 
gether.* 
ipro- After giving his evidence, but not in such a 
%ay as to entitie him to favor, an accomplice 
may still be indicted for the same offence ; and 
lbt>ugfa he may have conducted himself properly,. 

1 ahMimnniH p. 490. > Jloeooe*t dim. £▼., 130. 
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he is liable to be proceeded agafnst for other chaptse 
offences : with respect to other offences, there- ^^' 
fore, the witness is not bound to answer on his 
cross-examination. 

In criminal, as well as in civil cases, persons b^i k iiimbi- 
who have become bail are incompetent wit- SSlI^^** 
nesses for the defence, — though the bail maj 
be changed to make them good witnesses. And 
so, likewise, where a pecuniary. or oth^ inte- 
rest debars a witness from giving evidence, the 
disability may be removed by a release or other 
proper mode.* 

Hvshand and xoife. Husband and wife are, HvUndaDd 
in general, incompetent witnesses, either for or snoompetrat^ 
against each 'other, on the ground partly of 
policy, and partly of identity of interest The 
circumstance of one of the parties being called 
for^ or agaifitt the other, makes no distinction 
in the law. When admissible againstj the tes- 
timony is likewise admissible in favor of the 
other. It is also said, that where the relation of ^^j^y^ ^ ^g^^^ 
husband and wife has once subsisted, the one is iSSt^^^t^Mt- 
Ihadmissible for or against the other, even after 5^^S^^ 
the relation has ceased, with respect to matters 
which occurred during coverture. Thus a wo- 
man divorced, and married again, cannot be 
called to prove a fact either for or against her 
former husband ; — and this because the law had 
created a confidence which the misconduct of 
neither party should be permitted to break. 

The lawful husband and wife only are ex- The mania«e 
eluded ; therefore, for instance, on an indictment ^"Sb^^^ 
for bigamy, after proof of ^ frst manij^e, die ^^ 
second wife is a competent witness against the 

1 Roeooe'8 Ciim. Ex., 111. 
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cHAPTXB husband, for the marriage is void. So the 

Hh taking away and marrying a woman contrary 

to her willy will not make her an incompetent 
witness against the husband; for acts of vio- 
lence are void in law. But if she afterwards 
assent to the marriage, by a free cohabitation 
with him, she would not be admitted as a 
witness. 

A woman vvho has cohabited with a man 
as his vdfe, but is not so in fact, is a competent 
witness for or against him. 

Sdb!Lib^aDd ^* ^® ^^* ^^ every case in which the husband 
w^wenot or wife may be concerned, that the other is pre- 
cluded from giving evidence. The rule seems 
to be now, that where the evidence of the wife 
did not directly criminate the husband, and 
never could be used against him, and where 
the judgment founded upon such evidence could 
not affect him, the evidence was admissible.^ 

Upon the same principle, where the husband 
or wife has been called by one party, the wife 
or the husband may be called by the other, to 
contradict the statement, for no advantage can 
be taken against either party of the contradic- 
tory testimony thus given.' Thus it has been 
ruled, that a wife may be a witness, in an ac- 
tion between third persons, not immediately af- 
fecting the interests of the husband, though her 
evidence may possibly expose him to a legal 
demand. But she would not be admitted as a 
witness, nor could her evidence in the first suit 
be produced against her husband, if an action 
, should be brought against him. 

There are exceptions, however, to the general 

1 Ro8Coe*s Crim. £v., 113. * Itiid. 
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rule which regulates the competency of husband 
and wife as witnesses for each other, wliich ne- 
cessity and strict justice demand. 

A wife, therefore, is a competent witness 
against her husband, in respect to any chaige f^'^^ 
which affects her liberty or person. Thus in ■»«»* *• 
trials where the crime is a violence done by one 
against the person of the other, the wife may be 
a witness against the husband, and the husband 
against the wife.^ 

The rule last stated is one which necessity 
has introduced, though the principle seems to 
have been lost sight of in a case which occurred 
m 1840-1. 

Lieut. T., of the Artillery, was arraigned be- Emnompno* 
fore a general court-martial which assembled at uml^L^ 
Detroit, upon a chaige of " conduct unbecoming 
an officer and a gentleman," and among other 
facts specified, he was chaiged with violence 
towards his wife, by striking, &c. In relation 
to this particular part of the accusation, the pris- 
oner, in his defence, presented his wife as a wit- 
ness, who was immediately objected to as being 
incompetent to testify in the case. The question 
was argued on the part of the prosecution, and 
also on the defence, and the court having taken 
some time for deliberation, finally decided to ad- 
mit the witness, and she was accordingly sworn, 
and gave in her evidence, which was a positive 
denial of the act chaiged against her husband. 

It is thought that in this case the court-mar- 
tial violated the rule of evidence, which ex- 
cludes husband or wife, where the other is a 

1 Rotcoe't Ciim. Ey., 114— «Bd Noie lo 1 Intl., Book L, di. x.« 
p. 137. 
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CHAPTER party. It is true that the exception named 
-J^IL above, would permit the evidence of the wife 



where the suit is against her husband for vio- 
lence offered to her person ; yet it is to be re- 
membered, that it is also when the object of the 
prosecution is for her safety, and not in cases in 
which the question of fact may be incidentally 
noticed to substantiate another chaige. The 
purpose of the trial, to which reference is now 
made, was not for the vindication of the personal 
rights, or personal safety of Mrs. T., but simply 
foir the preservation of military morals, good or- 
der and discipline. The high interests that she 
had for the exculpation of her * husband, ought 
not to have been tempted on the one hand, nor 
the confidence of conjugal life permitted to be 
violated on the other. 
No reiadon but No othcr relation but that of litisband and 

that of huflbaxid 

and wife ex- wife, cxcludcs from riving evidence : the testi- 
timony may be suspicious, but the witness not 
incompetent. 

Servant A scrvattt is B, Competent witness for or 

against his master, he having no direct interest ; 
but in a prosecution against a master, from the 
neglect of the servant, the servant is not compe- 
tent, as he may subsequently be proceeded 
against by the master, in an action for damages 
for the neglect.^ 

DiMiMHty of There is a species of disability to give evidence, 

^^^ ^ which arisies merely from a temporary relation, 

and is confined in its effects to the circumstances 
disclosed under its sanction. It arises from the 
situatibn In which a coimsel or attorney stands 
to his client, and the confidence which is neces- 

» PhilKps' Bv. 
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sary for every one to repose in his legal advi- chatob 
sers. The law will not therefore compel, nor '^' 
even suffer those who are thus employed, to dia- 
dose any facts stated to them confidentially in 
the way of their profession, even after the cause 
is entirely concluded. An attorney is not bound 
to obey a subpcena duces tecum^ to produce pa- 
pers against his client, on an indictment for per- 
jury. The retainer for a counsel for a cause, is 
in the nature of a privileged communication. 
And this rule extends also to an interpreter who 
may be employed, on the part of one ignorant 
of the language, to communicate his instructions 
to his attorney. And the rule applies to all 
cases where the party applies for professional 
advice ; and it also extends to facts which the 
attorney becomes acquainted with in the char- 
acter of an attorney, although the communica- 
tion was not made by the client, — such as com- 
munications made by third persons, who accom- 
panied the client when he calne to .consult the 
attorney ; and to the contents of a written in- 
strument, which he has by delivery from his 
client. 

But this indulgence does not apply to cases Privilege do« 
where the witness, though a professional man, fnendi. comi- 
was consulted merely as a friend, without being dem wiZL^ 
engaged to conduct the proceedings. Or where 
a person has been consulted on the supposition 
that he was a solicitor. Counsel may be re- 
quired to give evidente of anything which they 
knew before being retained, and of that which 
was communicated after the retainer had ceased.^ 

If a counsel or attorney be called as a witness 

1 £oMoe*8 Crim. £▼., 144, 146. 
61 
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cnAFTBB by his client, he is not protected from cross-ex^ 
*^- amination as to the point upon which he has 
been examined in chief, although it was matter 
of confidential communication. But such cross- 

« 

examination must be confined to the same mat- 
ter, and must not extend to other points in the 
same cause.^ 
NegRMs, M to There is another class of persons, in relation 
^ to whom questions of competency have arisen 

before courts-martial. These persons are ne- 
groes, or of African blood ; and it was upon such 
groimds, that the objections to their competency 
were based. 
^^ofDr.Fei- In the case of Itoctor B. F. Fellows, assistant 

OWB, U. 8. A. , . «■ *^ 

surgeon m the army, who was tned at Fort Ni- 
agara, N. Y., October 1838, this question arose. 
In the course of the defence, the accused pre- 
sented a coloured person to be sworn as a wit- 
ness, upon which a member of the court objected 
to him as being incompetent 

The judge advocate remarked briefly, that the 
person proffered as a witness, was certainly 
competent, and if any objection was to be made 
to him, it could only go to his credit. — That nei- 
ther the laws of the United States, nor those 
of the state of New York excluded such evi- 
dence, and that therefor^ the court-martial, un- 
less other objections to his competency than the 
one uiged was presented, must also receive it. 

The court being cleared, it was decided after 
due deliberation, that the person was a compe- 
tent witness, and he was accordingly iswom. 
The proceedings of this court were afterwards 
approved. 

■ Cbiny's Crim. Law, pp. 606, 6, 7. 
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Another case which excited considerable in- chaptbb 
terest, and which was made the subject of grave '^^ 
deliberation by one of the executive departments 
of the government, arose in the naval service in 
the following year. It was as follows : — 

Lieutenant Geoige Mason Hooe, of the U. S. ^"{^^^ 
J^avy, was tried on board the U. S. ship Mace- 
donian, in the Bay of Pensacola, on the 18th of 
March, 1839. In the course of the trial, one or 
more nc^groes, seamen in the service of the 
United States, were sworn on the part of the 
prosecution and gave evidence. To these wit- 
nesses the defendant objected, that by the laws 
of Florida, such persons (coloured,) were not 
competent to testify against a white person ; the 
objection, however, was overruled by the court- 
martial. The trial having been completed, and 
sentence pronounced, Lieutenant Hooe appealed 
to the navy department, urging the same objec- 
tion, as sufficient to vitiate the proceedings, or 
annul the judgment of the court The subject 
being one which awakened the feelings of many 
persons, as a question of right flowing from the 
institution of slavery as acknowledged in some 
of the states, it soon became a theme of public 
and political discussion, and under such circum- 
stances the question was referred for decision to 
Mr. Gilpin, attorney general of the United opinion of At- 
States. This officer decided— " that the testi- £?^ipi^ 
.mony given by the n^;roes was not material to 
.the finding of the court, and therefore considered 
the inquiry in regard to the objection itself im- 
necessaiy."^ 

It will be perceived that the opinion given 

1 Opinions, p. 1315. April 27, 1840. 
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XVI. 



Opinion of U. 8 
DiBtrict Attor 
ny. F. S. Key. 



above avoided entirely the direct question, and 
was based upon a principle of the law of evi- 
dence, which required no reference. The de- 
cision consequently left the question as open as 
before. In the absence of the attorney general, 
the question of the competency of the n^roes 
was referred to the district attorney of the 
United States for the District of Columbia, the 
late Francis S. Key, Esq. In the opinion then 
given, Mr. Key said : — 

" The accused objected that by the laws of 
Florida, where the court-martial was held, such 
persons (coloured,) are not competent to testify 
against a white person; and he therefore con- 
tended that they should be, in like manner, ex- 
cluded from testifying on courts-martial. Such 
a consequence would not follow from the law of 
Florida. The officers composing the court were 
bound to admit the witness, unless some legal 
disqualification was shown. This could only be 
by a law of congress. Whether it be right that 
there should be a law requiring courts-martial 
of the United States to reject all such witnesses 
as are disqualified by the laws of the state or 
territory where the court may be held, is a ques- 
tion for congress alone. Till they enact the dis- 
qualification, it cannot be enforced."^ 

The proceedings of the court-martial in this 
case were approved ; and so far therefore as the 
action of the department, and the opinion of the 
law officer of the government may be con- 
sidered, the question has been determined. 

As it is a subject upon which the minds of 

1 See Document No. 244, House of Representatiyes, NftTy De- 
partment, 26th Congress, let Session. 
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many persons in the free and slave holding chapter 
states are directly at variance, and one also ^'' 



which from the circumstances attending slavery ^^^d^f^ 
at the present d^y, cannot be approached with- ■*«*«'• 
out more or less danger, certainly of agitation 
and violence, the writer would not recommend 
a course of procedure by courts-martial either 
in accordance with, or in direct opposition to the 
views expressed in the above opinion; but 
would leave it for the discretion of the courts 
themselves, to be governed by the same rules 
which regulate the United States ordinary courts 
of law, and which are in ' unison with the laws 
of evidence of the particular states or territories 
in which they may be held. 

Credibility of witnesses. Where a witness is cndtbiutyof 
not incompetent by reason of falling within some 
of the rules which have been treated of in the 
foregoing pages, he may nevertheless not be en- 
titled to full credit, and therefore his integrity as 
such may be impeached. This may be done 
by disproving the facts stated by him, by cross- 
examination, by producing the record of his con- 
viction for some crime, or by showing by his 
general character that he is unworthy of being 
believed on oath. It is obvious that though a 
pardon, or the endurance of the punishment 
may restore the competency of a witness, yet it 
cannot operate with equal conclusiveness! to re- 
trieve his credibility ; the proof of the convic- 
tion of crime, may more or less influence the de- 
gree of confidence to be placed in his testimony. 

The credit of a witness cannot be impeached, ^^^f^ 
as to particular parts of his conduct, by other ^to«»- . 
witnesses, but by reference to his general char- 



406 



OF EVIDENCE. 



CHAPTBS 
XVI. 



Impeachment 
by evidence of 
general char- 
acter. 



Opposite partf 
may crOM-ez- 
amine. 



Examination of 
witnesses, pro-, 
per time to ob- 
ject 



acter : and this upon the ground, that it cannot 
be expected that a man is prepared to answer 
for particular acts without notice. 

Statements, or a letter written, or a deposition 
signed by a witness at a former time, may be 
used to contradict the testimony given by him ; 
but the conviction before a magistrate, purport- 
ing to set out the deposition of a witness is not 
evidence for this purpose, because the recital of 
it may be erronebus. 

When it is intended to impeach a witness by 
evidence of his general character, the usual 
manner is, to inquire whether the witnesses 
have the means of knowing it, and whether 
from such knowledge they would believe him 
on oath. 

The party whose witness is impugned, may 
cross-examine as to the grounds for such opinion, 
or the opportunities which have been presented 
for judging: and these questions being replied 
to generally, a further cross-examination into 
particular instances is admissible. The par(y 
impeached may also bring evidence to rebut the 
attack, or to attack the character of the impeach-* 
ing vntness.^ 

Examination of witnesses. The proper time 
to object to the competency of a witness is, 
when he is called, and before being sworn ; al- 
though, in general, the competency of a witness 
may be objected at any stage of a case. A party 
who is cognizant of the interest of a witness, at 
the time he is called, is bound to mfake his ob^ 
jection in the first instance. After a witness 
has been examined and cross-examined, and has 

>Phimp8'Ey 
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dM 



left the box, and is recalled for the purpose of 
having a question put to him, it is too late to ob- 
ject to his competency.^ 

The party against whom a witness is called, 
may examine him respecting his interest on the 
voir dire^ or may call other witnesses, or offer 
other evidence in support of the objection ; the 
rule being now, that if the interest be satisfac- 
torily proved the witness will be incompetent, 
though he may have ventured to deny it on the 
voir dire. These examinations on the voir dire^ 
however, relate more generally to civil cases.' 

When the Witness has been sworn, he is ex- »^i-fa»*tin,> ^ 
amined in chief by the party calling him, and it qnmtiour^ 
is a general rule that leading questions shall not 
be put to him by such party. But it is within 
the discretion of the court to admit such, for at 
times it would be impossible to come to the di- 
rect object in view ; and it is necessary, to a cer- 
tain extent, to lead the mind of the witness to 
the subject of inquiry. 

The propriety of allowing leadii^ questions, 
in order to establish a contradiction, has been 
questioned, and it is said that the most proper 
course is, to ask the witness who is called to 
prove a contradictory statement made by an- 
other witness, what that other witness said rela* 
tive to the transaction in question, or what ac- 
count he gave ; and not in the first instance to 
ask in the leading form, whether he said so or 
so, or used such and such expressions.' 

Where a witness examined in chief, by his EnndMoiooaf 
conduct in the box shows himself decidedly aA- JenetoSe Si- 
verse to the party calling him, it is in the discrer ^ **°^ ™- 

1 Roseoe, 124. * Ibid., 125. • IMd., 127. 
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tion of the court to allow bim to be examined, 
as if he were on cross-examination. But if lie 
stands in a situation which, of necessity, makes 
him adverse to the party calling him, it was 
held that the party may, as a matter of right, 
cross-examine him. Somewhat similar to this, 
is the question whether, where a witness, called 
for one party, is afterwards called for the other, 
the latter party may give his examination the 
form of a cross-examination — and it has been 
held that he may ; for having been originally ex- 
amined as the witness of one party, the privi- 
lege of the other to cross-examine remains 
through eveiy stage of the case. This, how- 
ever, ha&been questioned by some.* * 

The form of the cross-examination depends,* 
in a great degree, like that of an examination in 
chief, upon the bias and disposition evinced by 
the witness under interrogation. Should he 
appear adverse to the cross-examining party, 
great latitude with regard to leading questions 
may be admitted. It has been said, " you may 
lead a witness upon cross-examination, to bring 
him directly to the point as to the answer ; but 
you cannot go the length of putting into the 
witness's mouth, the very words he is to echo 
back."^ 

Irrelevant questions will not be allowed to be 
put to a witness on cross-examination, although 
they relate to facts opened by the other side, but 
not proved in evidence. Nor will such ques- 
tions be allowed to be put for the purpose of dis- 
crediting the witness by calling other witnesses 
to contradict him^ The witness is not bound to 



1 Roscde'8 Ev., 127, and note, p. 128. 
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answer irrelevant questions, but if he does, he chaptss 
may be contradicted. ^^• 



Counsel cannot assume that a witness has om not 
made a statement on his examination in chief, ibetnoiinpraoi 
which he ha» not made, or put a question which 
assumes a fact not in proof. ^ Where a witness witnMjmdir 
is called to produce a document, and he is not ^t aJhwt 
sworn, he is not subject to cross-examination. 

A re-examination, which is allowed only for 
the purpose of explaining any (acts which may 
come out on cross-examination, must of course 
be confined to the subject matter of the cross- 
examination ; and therefore all questions which 
may be proper to draw out an explanation of 
the sense and meaning of the expressions used 
by the witness, if they be in themselves doubt- 
ful, and also the motive by which the witness 
was induced to use those expressions, will be ad- 
missible.' 

A witness cannot be compelled to answer any witiM« not lo 
question which has a tendebcy to expose him to ^tuiS^Sqg 
a penalty, or to any kind of punishment, or to a 
criminal charge. And thus an accomplice who 
is admitted to give evidence against his associ- 
ates, though bound to confess the whole of the 
subject matter of the prosecution, is not bound 
to answer with respect to his share in other of- 
fences, in which he was not connected with the 
prisoner, for he is not protected from a prosecu- 
tion for Huch offences. 

It is not necessary, in order to render the 
question objectionable, that it should directly 
criminate the witness ; it is sufficient if it has a 
tendency to do so. The witness and not the 

1 Aoeooe, 127, 128. > Ibid., 128. 
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court, is the proper judge whether a question 
put to him has a tendency to criminate him. 
The court will instruct him to enable him to de- 
termine, and will judge whether any direct an- 
swer to the question which may be proposed, 
will furnish evidence against the witness. If 
such answer would furnish a fact, which forms 
an essential link in the chain of testimony 
which would be sufficient to conyict him of any 
crime, he is not bound to answer it so as to fur- 
nish matter for that conviction. The witness 
must judge for himself, and if he say on oath 
that he cannot answer without accusing himself, 
he cannot be compelled to answer.^ 

Whether questions, the answer to which 
would expose the witness to punishment, ought 
not to be allowed to be piUy or whether the wit- 
ness ought merely to be protected from anstver- 
ing such questions, does not appear to be set- 
tled. Contradictory judicial decisions have been 
made on this subject Upon principle it would 
seem that questions tending to expose the wit 
ness to punishment may be put^ as well as ques- 
tions tending to degrade his character. The 
ground of objection in the, first case is not that 
the question has a tendency to degrade him, but 
that advantage may be taken of his answer in 
some future 4>roceeding against him, and the 
rule that no person is bound to accuse himself 
is urged. This objection, however, is completely 
removed by permitting the witness not to an- 
swer the question, for his silaoce would not in 
any future proceeding be any admission of guilt 
The question may then be regarded as one sim- 

i Roeooe, 130,~Biirr*9 Trial, 245» 
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degrade the witness, and woirid csAim 



come witbm tne rule wnicn appears to be nan 

well established, that it may hepM^ tlkough the |^ ^^ ^^^^^ 



witness is not compellable to give t£a answer, or ^^ 
that if he does give an answer,^ the party exam 
ining him must be satisfied with it' 

If the witness answers questions on the exam* witiM« boud 
ination in chief, tending to criminate himself, he Se*"*^' *" 
is bound to answer on the cross-examination, 
though the answer may imj^cate him in a 
transaction affecting his life. So if the witness 
begins to answer, he must proceed. And if a 
witness is cautioned that he is not compeltaUe 
to answer a question which may tend to crim- 
inate him, but chooses to answer it, he is bound 
to answer all questions relative to that transac- 
tion* 

If the witness voluntarily state a &ct he is Bound to mm 
bound to state how he knows it, though it crim- TZol ^^ 
inate him.' 

Where a witness is entitled to decline an- when a wii- 
swering a question, and does decline, the rule is JSHv^ri^^ 
said to be, that his not answering can have no il^£^^ 
effect with the jury,* 

The privilege of objecting to a question, tend- MvOegoom* 
ing to subject the witness to penalties or punish- ^ ^J^S^T 
ment, belongs to the witness only, and ought not 
to be taken by counsel, vdio will not be allowed 
to aigue it The privilege is personaL' 

Whether a witness is bound to answer ques- u%w^ummh 
tions tending to degrade him, is a point, which !S!^L^i^ 
has been diffierently judged. As such questions ^m^S^"^ 
are put for the purpose of discrediting a witness, 

> SoMoe't £t., 131. < Ilnd., 132. t Ibid. 

« tbU. • Ibid., 133. 
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GHAFTBs the doubt only exists where the questions put 
^'' are not relevant to the matter in issue, but are 



merely propounded for the purpose of throwing 
light on the witness's character ; for if the trans- 
actions to which the witness is interrogated form 
any part of the issue, he will be obliged to give 
evidence, however strong it may reflect upon his 
character. There seems to be some difficulty to 
fix a rule on this subject ; for if witnesses were 
always protected in such cases, that is, from 
questions which may degrade them, many an 
innocent man might suffer. And on the other 
handj if they were always compelled to answer 
such questions, it might prove an injury to the 
administration of justice, by allowing persons 
who came to do their duty lo the public, to be 
subjected to improper investigation. The rule 
does not exclude the question^ but merely de- 
cides that the witness is not bound to answerj 
where such questions are not relevant to the 
matter in issue.^ 
witneMroakSng Where a witness is called, and makes state- 

■latenifiiiti not 

expected. mcuts Contrary to those which are expected from 

him, the party calling him may prove the facts 
Aji^ omuot in question by other witnesses. A party calling 
own^H^eMby a witucss canuot be allowed afterwards to dis- 
denoe. credit him by general evidence that he is not to 

be believed on oath. It does not appear to be 
well settled whether a party, calling a witness 
who gives evidence contrary to what is expect- 
ed from him, may prove contradictory state* 
ments previously made by the witness.' 
Enmination ai As to examination of opinion, the rule in gen- 
opinion. eral is, that a witness cannot be asked what his 

1 Koficoe's £y., 134, 135. i n>id., 136. 
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opinion upon a particular question is, since be is 
called for the purpose of speaking as to ^hcte ^^' 
only ; yet, where matter of skill and judgment 
is involved, a person competent to give an opin- 
ion may be asked what that opinion is.^ 

Professional men are to state facts and opin- PNfc«k«a 
ions within the scope of their professions, not to i!nd o|]iiikoi 
give opinions on things of which the court can ^^ 
as well judge.^ 

1 Bosooe's Ev., 136. * Ih^ note, 146. 
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If a L 
Form of Order fcr Convening a Oeneral Oourt-MarHaL 



QeaeTBl Oiilera, 



Adjutant General's office, 

Washington, January 6lh. 184 . 

No. ( 

A general court-martial will assemble at j at 10 o'clock, 

▲. M., the 10th instant, or as so(a thereafter as practicable, for 
the trial of and such prisoners as may be brought before it 



1. CoL A. B. • 

2. CdLN.M. 

3. Major W. C. • 
4 Major T. O. 

6. Captain S. B. • 
& ClEiptain W. L. 

7. Captain N. S. 



Detail for the Court. 

Ist Regiment of Artillery. 
. 2oA R^ment of Dragoons. 
2nd Regiment of In&ntry. 

• 6th Regiment of Infantry. 
1st Regiment of Artillery. 

• 2nd Regiment of Artillery. 
4th Regiment of Infantry. 



8. &c. d&c &c. 
Captain S. W., of the 2nd Regiment of Artillery is appointed 
the Judge Advocate for the Court 

Should any of the officers named in the detail be prevented from 
attending at the time and place specified, the court wiU neverthe- 
less proceed to, and continue the business before it, provided, the 
number of members present be not less than the minimum pre- 
scribed by law ; — ^the above being the greatest number [when the 
court is composed of less than thirteen members] that can be ccm- 
vened without manifest injury to the service. [TTiis last sen- 
tence to be always inserted in the like case^ 

By command of Major-General S. 

R.J. 
Adjutant-General 
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No. 2. 

Form of Ordor^ or Precept^for Convonmg a Naval Oeneral 

Court'MartiaL 

Navjr Department, January Sth, 184 

By virtue of the authority c<»itained in the Act of Congress, 
^ for the better government of the Navy of the United States," 
approved, April 23, 1800, a Naval General Coort-Hartial is hereby 

ordered to convene at ^ on board the United States ship 

f on the 1st day of February 184-, or as soon thereafter 

as practicable, for the trial of ■ (or) of such persons as may 

be legally brought before it. 

The Court will be composed of the foIlo?ring oflkers; — any five 
of whom are empowered to act, via. 

Captain W. C. R 

Captain D. T. 

Captain W. R 

Captain G. R. 

Commander H. W. O. 

Commander S. L. H. 

Lieutenant B. D. 

Lieutenant F. B. O. 

And W. N. R. of is hereby appointed the Judge Advocate. 

A. P. U. 
Secretary of the Navy. 

No. 3. 
Form of the Proceedings of a Oeneral Court-Martial. 

Proceedings of a General Court-Martial convened at by 

virtue of the following order, viz : — 

{Here insert the order.) 

o'clock, A. M., January 10, 184 

The Court met pursuant to the above order : — ^Present 
Col. A. B. . lat Regiment of Artillery. 

Col. N. M. . . . 2nd Regiment of Dragoons. 

Major W. C. . . . 2nd Regiment of Infantry. 
Major T. O. . • • 5th Regiment of In&ntry. 
Captain S. B. • • . 1st Regiment of Artillery. 

OwCt O&C. « • • — — — — ^»— — i« 
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Captain S. W., Sod Ragiment 
Captain S, M^ Itt Ragiment < 



The Judge Adrocale having lead the oider eonvening the eonit, 
asked the accused, Captain SL M., if he had any objection to any 
member named therein, lo which he replied, 

(Ijr any chaUen^ isfnade U imui be now and to one mmnber 
ai atime.) 

The Court was then duly sworn by the Judge Advocate, and the 
Judge Advocate was duly sworn by the fNresiding officer of the 
Court, in the presence of the accused. 

{Si» ai Ms stage of the froessdings thai the aecussd makes 
kis request far ike prioihge of introducing his eounsd^ — and WfU 
atsOf if he desire U^ state his reasons for fostponemeni of the 
trial These matters beifig sMled^ the Court proceeds.) 

The charges were read aloud by the Judge Advocate. 

Judge Advocate {addressing the accused) Captain S. M. "Tou 
have heard the charge, or charges preferred against you, how say 
you — guilty, or not guOty T 

To which the accused. Captain S. M., pleaded as foDows :— 

(7^ Judge Advocate here gives notice^ thai should there he 
any persons present in courts who have been summoned as wit- 
nessesj they must retire and wait until catted for.) 

Captain D. N., 2nd Regiment of Infimtry, a witness on the 
part of the prosecution was duly sworn. 
Question by Judge Advocate. ? 

Answer. — 

Question. ? 

Answer. 

Cross-examined by the accused. ? 

Answer. 

Question. ? 

By the Court Question. ? 



Answer. - 
Question. 



Re-exanuned by the Judge- Advocate. 

Question. 

Answer. — — — 



Question. 
Answer. - 
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(7%e examination of the yniness being eompl^ed^ kie ieeti- 
monif u read ever to Asm, ami emreded if necessary— ^hen the 
next witness is called. The Judge Advocate having presented 
all the evidence for the prosecution^ Mates aoA fact, and anr 
nounees that the prosecution is dosed — when the accused enters 
upon the defence.) 

Lieutenant A. B., 1st Regiment of Artfllery, a witness for the 
defence was duly sworn. 
Question by die accused. ? 

Answer. ' 

QuestiiHi. 



Gross-examined. Question by Judge Advocate. ? 

Answer. ■ — 

Question. --;-_ ? 

Answer. ' ■ ' . • ♦ 

Question by the Court • 1 

' Answer. 

(The evidence on both sides having been heard, the accuJsed 
asks for time to prepare his final defence.) 
The Court adjourned to meet at 10 o'clock, a. m., on the ^^ ibsL 

10 o'clock, A. M., — '. 184 

The Court met pursuant to adjournment — ^Present 

Col. A. B. 
CoL N. M. 
Major W. C. 
Major T. O. 
Captain S. B. 

Captain S. W., Judge Advocate, and 
Captain S. M., the accused. 

The proceedings of yesterday were read over, — ^when the ac- 
cused. Captain S. M., presented and read (or which was read by 
his counsel) the written defence (A) appended to these proceedings. 

{Shotdd the Judge Advocate intend to reply, he would notify 
the Court, and ask for the requisite time for preparation.) 

The statements of the parties being thus in possession of the 
Court, the Court was cleared for deliberation, and having maturely 
considered the evidence adduced, find the accused, Captain S. M., 
of the 1st Regiment of Infantry, as follows : — 
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Of the first specificaticHi of 1st chargVi • • • Giiflty • 
Of the second specification of Ist charge, • • • Not Guilty. 
Of the third specific-atioQ of Ist chaigey • • • Guilty. 
Of the FIRST CHAROBi * • • Guilty. 

Of the first specification, 2nd chaige^. • . • Not Guilty. 
Of the second specification, 2nd chaigey • • • Not Guilty. 
Of the SECOND CHARGE, Not Guilty. 

And the Court do therefore sentence the said Captain S. M., of 

the 1st Regiment of Lnfsintiy, to 

(Signed) A. R, 

Cd. 1st Regt Artillery, and President of the Court-MartiaL 
(Signed) S. W., 

Judge Advocate* 

There being no further business befixe them, 
The Court adjourned sine die* 

(Signed) A. B., 

CoL 1st Regt Artillery, and President of the CourtrMartiaL 
(Signed) S. W., 

Judge Advocate. 



INDEX. 



AitidM of war, wvenlj-azth aol ftppl^ 

AlMeiiee,wiUiGatleaYe,]iiaylMteiidoii~ edib to non-mQitarf penons 106 

a ehaige of dMertkm 186^366 whatpenonsaiibjactto.. 91 

Acadomr, mflitexy V? ramanu on tho thiiW- 

cadetooftaljecttoiiiil- fifth axtkia W^SnO 

ttaiylaw 97: 

haviag the promiie of |iap- Bar of trial.. 138 

don to testify 996 Black-book, unbecomiiig to keep a . .99, 100 

teatimon J oi| unconoboiir Breach of anaat 80 

ted,jslee«l 996 

mav be proceeded againat C 

for other oiTeiieeB 996 Gadeta, rabjeet to mka and aitidea of 

Acquittal, what ja a Ibmier 141 war. S7 

Ibnn of. 188 brevetted to a fienleDannr eon- 

motiveaofoooitftr. 1^. sidered a comauflaoned officer 49 

miMt be legal to bear trial.... 908 Qunp-fbDowaa. 93 

Adjocniiiient,pnaideDt of ccvit martial | iieoe8Bt|r of eobjecthig 

adjonma it nnkaa objected 93 tomilitai^iflgalatioDa.. 96 

ftomdaytoday 941 act lather m a ci^ ear 

for deliberation..... 193j padtf 96 

AdnuMioiiiL made bj wifneei, may be | not to perform militaiy 

need agamat him. 384 j dxAj 97 

bj the prisoner, not concla- I Caahiering 195 

aire. 386 Catro'-mne^aila. 946 

AmiciiB curia, (see CaunBtC) 133 . ChallengeB, to aupernum erary 89 



Appeal, other party may appeal 9M 

▼ezatioas and sroandleaa 966 

aMteQantmay Depuniahed 966 

the only cases in which allowed 967 
on an appeal heard as a new 

trial.:. ....968 

form of procedure <m 969 

ptxtiea may challenge. 969 

the appellant cannot be sworn. .969 

opinion oi the court on 969 

Appointing power may determine the 

nnmbor foiMk. court 49 

j^ni7,'ia a conetittttional body 19 

foOowersof the 93,93,96 

Arraignment of prisorier 134 

Arreatj manner oi unposing ....• 71 

cannot persist in considering 

one'sselfin 77 

nleasedftom by superior author- 
ity 79 

^*'^^' -^-^i 



peremptory not allowed.... 114 
one member only challeng- 
ed at a time. 116 

the member challenged 

witbdrawB 116 

by what meana decided .... 116 

Tarioua kinds of 117 

upon the ground of right 
to the forfeiture causeqby 

conviction 117, 118 

IHtoIoos causes not to be 

leadfly admitted. 118 

right of challeiun ia reem* 

rocal r. 118 

on the ground of prejudioe 

ormuioe. 118 

on the ground of interest in 
the result, or injury by 

thejffisoner 119 

lumng been a member of 
coivt of inquiry. 119 
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ChaDoifef, haTing been a menlMr of 

■noUier oomt 121 

M the eommuidiBg oAeer. . 18S 
being member of eune len- 
ment or oompeny, ie uuS- 

miaable 134 

to member after beinff ewom 134 
cmae of challenge inown 
befbie anaignment, ean- 
notbe afterward aOowed 135 

to the amy 136 

proper time for making ....135 
to admit evenr challenge, 
when the poblic intereeta 

wiUaUow 136 

prindple to deteimine the 

eamdeney of 136 

not allowea aa a matter of 

OOOKW 136 

to be recorded 136 

good ground to allow, with- 
out proof 137 

parties on an appeal may 

challenge 369 

Character, general 344 

Charges, copy of, laid on the table of the 

eonrt 11(> 

furnished by judge^ulvocate. . . 83 
read before the arraignment, for 

consideration Ill 

technical nicety not required. . . 146 
where discrepancies exist in 

copies of 83 

read to the prisoner i 83 

improper to be kept back 99 

founded in public utility 100 

loose and indiefinite to be ob- 
jected to 101 

wnen the^ may be amended. . . 103 
no additional tried after ar- 
raignment 103 

to be read 114 

not to be read to witnesses. .... 154 
eyery allegati<m of to be inves- 
tigated ...173 

general rule for written char- 
ges 384,385 

technical niceties unnece8Baiy..385 
definition of a military charge 386 

certainty of legal terms in 386 

the maiUr koA manner of a 

charge 387 

reouirements of a charge 287 

to be strict and positite. 387 

certain as to the party accused 387 

certain as totime and place 388 

case of Captain fiustace Trenor 389 
the precise day not required... .391 
rule for the aterment of place. .391 
easential requirement of a 

change: 391 

certainty as to the person 
against whom the offence 
was committed. 393 



Chaiget,06rtain as to the &ets, Ac, ace.39S 
written inetraments, how set 

oat in. 393 

particular wonSs set forth 294 

no part of in figures 394 

woras used wnn an indusiye 

or ezclusiTe sense 39t 

mlefor the construction of lan- 

(uaflefai 894 

of higher criminality of certain 

acts 396 

offences defined by statute. . . . .397 

words of the statute used 398 

not n ece ssa r y to dte parAndar 

articles of war. ..., 398 

must not be doable 398 

ought to be brief ..399 

restriction as to the kind of of- 
fences 299 

when they may be alteked or 

amended 3l^, 314 

alterations in chaiges osually 

needed in 314 

tiie name of the accosed must 

be stated 3l6S 

name wrongly spelfed, yet idem 
toiuxn9 .... .... .... .«.. .... 366 

the averment of time in 366 

of place 367,368 

under the eighty-third article 

of war 369 

Command, lawful, disob^ng. 165, 166 

Commutation of punishment ^13, 316 

Competency of witnesses 387 

how restored 398 

Complaints, to be examined into .354 

direct applicatian for re- 
dress on 354 

laid before commander of 

the regiment. 355 

the medmm of complaints 

is 355 

commander of troop or 
company only subject to 
complaint under the thip- 
ty-fiith article of war. ... .363 

Who only may make 367 

combination o^ forbidden.. .367 

mode of proceeding on 368 

parties not sworn 368 

Conipulsion, or necessity, is an excuse, 

164^165 
by menaces, fear of death. 166 
Conduct, unbecoming an officer and a 

gentieman 369-39T 

court may find a minor degree 

ofguift 378r' 

Conduct unbecoming an officer and' a 
gentieman must mvolve good order 
and discmline, or moral turpitude af- 
fecting tfie credit of the miiitary com- 
munis ...377 

scandalous, tending to the de- 
stniction of good morals . . 377 
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Coefewion, what credit to bo gifm tiw. .381 
to bo feccHod witE eaation, 
earjmt diUeUio\»^m^ta 383 

tobo nMMlo froely 383 

pvomiflM or threato makeo 

nogatory. 383 

what 18 hopo of &Tor to 

indnco 383 

when madebj pvomiie, Ac., 
.from an onauthorim 

penoDk admiaaibte. 383 

pfomiae muat have roierenoe 
toaooM temporal advan- 
tage 383 

if admbaible when obtained 

bjaxtifiee 384 

other ftcU, obtained bj 
meana of oonieaaion, inaj 

be leoayed * .384 

only evidenee againat the 

paitj making uiem 384 

ofaaerrant 385 

moaC be taken together 385, 386 
Odnfinementj not to exceed eight daya 
without tnal, or ontil a court can be 

aMombled 71 

ia oonnted when in hoapl- 

tal 849 

placea of may be changed. . 249 

Confirmation of proceedinga 203 

adYantagea of 803 

requirementa of law n- 

apecting 211 

how stated 212 

diatinctiYe terma in, not 

neoeaaaxy 812 

Conepiraey, number to compoee 348 

evidence of 348 

ftct of one couaidered the 

act of all 349 

lettera and writings in. 350 

most be connected with the 

objectaofthe 351 

the acU and letten of one, 

evidence against othera. . . 351 
ads and declvations of pris- 
oner admiasible fat nim, 
connected with the acts, 

&C., against him 352 

Contempti oTcouits punishable without 

regard to rank 102 

such as are committed in the 

ftoe of the court 103 

powor of couita martial to 
proceed against oifenders 

bt. 103,105 

case of Major Browne, Brit- 
ish army, lor.. 104 

persona comnuttitt^ may be 

ejected or complaued of. . . 106 
the law courts of the United 
Statea should be authoris- 
ed to proceed in the case of 
to mifltaiy courts 108 



Convidioii, what m a iimer eoiinetion..l4l 
most bo legal to bar trial.. 308 
not ervidenoe ibr witneas in 

•lifl^lyif nrooeedbag. 394 

CorpondpaBiBhaMnt... 19(5,244,846 

(>NiiMel, allowed to prisoner. 133,318 

plaeeof ana dutiea — not allow- 
ed to addreoa the eourt 133 

my read the defence. .... 133, 161 
p riaoiMt hae a tight to ooonael 

befera any court 134 

ootnt may obfeet to peraone 

•a 134 

■olfieni may be admitted or re- 
jected aa. 134 

not admitted at the inatance of 
persons not parties before the 

court 318 

dioabaitr of to testify 400 

if called by his client, not pro- 
tected fiom croaa-ezamina- 

lion 403- 

cannot assume that a witneaa 
haa made a statement which 

hehaanot 409 

Court of chivalry, institution and char- 
acter 10, 11 

Courts maitjal, how authoriied 4 

general, regimental, gar- 

riaon 4,37 

vuurtmum and minimum 

to compose *.... 5 

by whom appointed ... .6, 48 
power to appoint can- 
not be delegated 6 

casea in which the gen- 
eral power to appoint 

ia excepted 4 

naval, composition o( 
and appointing au- 
thority 8 

respect due to the acta 

and authority o£ 9 

juriadiction of 10, 50 

nave cognisance of mili- 
tary offecces under 

the conatitution 15 

propriety of diflferent ju- 

nsdiction of 37 

when to be composed 
entirely of militia offi- 
cers 45 

president of not to be 

detaUed as such 45 

proceedings of subject 

to review 47 

jurisd i ction of the minor 

courts martial limited.. 48 
convenience of the mi- 
nor courta 49 

general; has cognisance 
of all' military offen- 
ces 68 

power of to reduce non- 
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85 
87 



Coorti maxlia]— eoii<imi«i \ 

ctHBrniMioiMd officen I 
to tlMimnks. 68 

regimental and ganiioii, 
fiooitatioD of power to 
punish ^1 105 

ezduflive juiiadiction of 
.geneial 63,63 

moevaLcaaea proper to 

*beSedby.f..rr.....64 

general, not to award 
greater punishment in 
certain cases.;... .... 64 

members of liable to citil 
action fbr illegal pun- 
ishments 69 

cannot be demanded.... 76 

no control of the prison- 
er except in court. . . 

cannot originate eH- 
dence 

members ol^ how de- 
tailed 

hours for the proceed- 
ingt of, Hmited 87 

oontuuestilldissolTed.-. 87 

after arraignment must 
proceed to judgment. . 87 

may adjourn for illness 
of members 87 

may adjourn from day 
to day when comple- 
ment is not present. . . 88 

cannot change the place 
of meeting 88 

supernumerary mem- 
bers of; detuled 88 

supernumeraries sworn.. 89 

challenge to supernu- 
merary member 89 

reduced below the mini- 
mumy must adjourn.. . 89 

new members cannot be 
added .••• 

to be re-organized with 
new members 

absent member cannot 
resume his place ... 

all the members of must 
be paresent 

a prendent of is not ap- 
pointed •• 

parties before may clsim 
the benefit of its 
opinion 

deliberates with closed 
doors. 

mmority of votes of mem- 

where there is equafitj 
of Toteshowdedded. 95 

r^n w4 be interfered 
withbjr h^her milita- 
nthority 95 
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90 
91 
93 
93 
93 



94 
94 
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members responsible fbf 

their acts 95 

discretion of. respecting 
• advice (^ judge adTO- 

cate ,..-. 97 

may adjourn to consider 
questions • . . . 98^ 

to judge of the propriety 

' of tEe charge ...101 

may punish nmitaiy per- 
sons for contempts 1 03, 105 

xenmentid, cannot nun* 
ish commissioned oi» 
fioers for contempts, 
to report them ....... 105 

may forbid publication 
of proceedings ..I06l 

assembling ana ]glaces oi 
memben, parties, &c, 
Ac 109,110,113 

place or room for assem- 
hVmg 112 

memb^ of not to leave 
their seats 110 

names of members of . 
registered according 
to seniority HO 

names of members called 1 1 3 

not exceedingly rieid in 
considering challenges 115 

not to allow abuse of 
challenge 116 

deGberate capacity of 
previous to being 
sworn • - 110 

chaU&nges to members 
of previous courts. . 130, 1 

necessary to state in the 
record the swearing 
of the court and the 
judge advocate 138 

same oath taken hv gen- 
eral, regimental, and 
garrison courts. 139 

application to delay the 
assemblingofthe court 
to delay proceedings, 

may be dissolved for ill- 
ness of a prisoner .... 131 

cannot proceed after the 
time luted by stat- 
ute 139,140 

cannot take ex qfde 
notice of a previous 
trial 141 

cannot proceed while a 
prosecution b pend- 
ing asainat the accos- 
ed before a dvil court 
for the same offence . .143 

to assume that, manifert 
impedunentdid exist. .143 
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Coniti mitial— eonKmied. 
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•d. ...?:...!: 144 
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m h sick witness.... 153 
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cept m paitieular 
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ed 179 
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for tne prisoner 180 

decision of to be dear 
and specifie 181 

may state motives of ac- 

auittal— -femark upon 
^e accuser 183, 183 

to be caref\il how they 
censure witnesses .... 184 

duty of to notice all mafc- 
ters touching the le- 
spectabiKty and dis- 
cipline of the service . . 184 

may find a less degree 
of guilt than that 
chafed 184 

not to confound evi- 
dence of extenuation 185 

manner of voting 186 

vote until a decision is 
made 186 

majority of controls the 
minority .187,188 

have a twofold cajpaci- 
ty as judges and ju- 
nxn .• 188 

whatever is done must 
be done by the entire 
comrt 188 

Cffeiy member of must 
vote a punishment 

189, 190 

an bound to affix a 
punishment 193 

lae m be rB mwt vote up- 

54 



Courts martial— oonKmiect. 

on every question 
presented for deca»> 
mn 198 

may adjourn to consid- 
er a finding, dtc .... 193 

to deliborate upon the 
kind and gwmiwm of 
punishment 193 

cannot sentence to two 
different punishr 
ments, unless 194 

may modify or change 
sentence at any time 
of the session 301 

may amend defects on 
revisbn, excepting.. 307 

proceedings of not sm>- 
ject to review 336' 

record of^ deposited in ^^ 
vrar department., . . . .33T 

regimental, under the 
thirty-fifth article of 
war, its character 
and objects. S5T 

not a court of inquiry. .359 

on appeal, to act with 
discretion and ten- 
derness 366- 

procedure of when to 
conform to the rules 
in civil courts. 333* 

the law pre8um28 that 
the juage (members) 
knows the law 397 

originai proceedings of 330' 

disposition of Uie record 330^ 

military regulations for 
procedure — fdea of 

guilty 386^ 

Crimes, cognisable by general courts 

martial 61,63* 

set forth in simple language. ... 83*' 
cognisable by regimental and 

l^rrison courts martial 63- 

which incapacitate witnesses.. 391 
Custom of war 30* 



D, markinff with the letter D 197 

Deaf and dumb is a competent witness. .388 

Declarations, dying 378 

of a servant or agent 385 

Defence of piiwner commences 159 

who read by • • • • 161 

what may Ma defence ...164 

Degradation (mo Puninftmen^Y 349* 

Deposition, persons not in the line or 

staff may make in certain cases 153'- 

Desertion, punishable with death 54 

marking for crime of 197 

does not make witness ineom- 
petflOt • • .•••393 



Discharge, with ignominy 919 

Discretion, ofiioer >ppointing a genenl 
coDitHnaitial,can detennine the num- 
ber., ^ 

what is a legal 43 

interpretation of the discre- 
tion vested by the article 

(^war 44 

no discretion in commander 
of the regiment to with- 
hold a court 964 

Dismission, fiom the service 195 

power of, of dismission over 
the officers of the anny 

and navy 998 

Disobedienoe of orders, when justifiable, 

ia,166 

DmnkennesBi evils of 169 

marking for 197 

no excuse for crime. 168, 

E 

Kngland, sovereign of I 

military authority 

ofthe 9 

Evidence 334 

court cannot originate 85 

given in the narrative form or 

by interrogation 151 

all evidence is recorded in the | 

words given 151 j 

fead over to witness 158, 159 j 

no obliteration of, on record. . . 158 
received after the conclusion 

of thecasc 159 

not to be read prior to a crose- 

examination 159 

of new matter, how restricted, 

161, 169, 163, 315 
members to satisfy themselves 

of the extent and accuracy 

of 173 

discussion of, rc>comm^ded 174-177 
of character after the finding, 

not received 188 

additional, on review of pro- 
ceedings, not admissible. . . . .904 
irrelevant, does not invalidate 

proceedings 905 

dinerence of extent in dvil and 

military trials 334 

leading principles of 334 

founded in experience 334 

of the several neads of 335 

definition of .....336 

parol and written 336 

of what it consists .«>.,... 336 

feneral rule 337 
irect or positive evidence. ..... 337 

presumptive evidence. ........ 338 

IS an inductive science ......... 338 

basis of presumptions 338 

necessity of understanding cir- 
cumstantial evidence 340 



Evidence to be confined to the points in 

issue. 341 

of other foets than thoeechug- 
ed, sometimes necessary . . . .349 

of desertion involves mientian . . 349 

not allowable to show a gene- 
ral disoosition to commit a 
particular offence 343 

of contemponmeouM conduct, 
limited 344 

of general character 344, 345 

of particular characteristics 346 

of nonesty, courage, dec 346 

inquhy to be as to general 
character..^. 346 

evidence of chajcacter to be con- 
sidered by the court 347 

when the bad character of pris- 
oner may be shown 348 

no evidence to contradict the 
record 348 

evidence of conspirac]^ — ^num- 
ber to forma conspiracy. . . .348 

act of one consideied the act of 
aU 349 

letters and writings in conspi- 
racy 350 

time and^lace of finding letters 
and wntings 350 

of acts and declanUions of pris- 
oner 359 

every <|uestion of a military 
man is admissible when, &c. 353 

opinions not asked when the 
court can judge for them- 
selves 354 

afiSrmative of the issue to be 
proved 354 

of proving a negative 354 

where to refer for exceptions. .354 

the one who makes the charge 
must prove it 355 

when the defendant must 
prove the affirmative. 356 

the best evidence to be produ- 
ced 356 

accumulation of unnecessary.. .357 

evidence of the complainant.-. .357 

sufficient only is required 358 

ot primary ^ <^Lkm, evi- 
deuce .S58 

notice to produce documents. . . 358 

not neoe-aiy to be in writing, 
may be served upon prisoner 
or counsel 359 

diligence to be used in looking 
for supposed lost papers. .... 359 

when a document is presumed 
to be lost 359 

of personsactingin the charac- 
ter set forth 360 

• proof of hand-writing. 360 

opportunities of vritnesses who 
prove handfwriting. 361 
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not tuMotiil Uut the wHimm 
■hoald hKvo teen the puty 
wiite.. .«••....■•....... ..368 

• documeiit Dotppored bj eoiB- 
pwiMm with otiMr wnting. . .363 

tke eomt may compafe doca- 
menti already in evidenoo. . .363 

caae of ancient documents 363 

of jMfiona akiUod in detecting 
Ibigeriei, rata not aettled ... .363 

the aabatanee of the iaaoe only 
to bepcored..*. ..364 

it ia enough lo prove a rab- 
atantivecrima 364 

when aO^ged, dUL^ and cauMd 
lo 6« iion<, cither ia aoflkaent 364 

aoiBcient to prove one inimL . .365 

of the deacription of peraon or 
thing, circnmatancea to be 
proved.. ..■• .... •••. .... ., 

a wh(de avennent may be 
atraekont 366 

the name of the aocoaed party 
miMtbeatated 366 

if the name ia wrongly apelled, 
hot if tdem aonovu 366 

the averment of lime 36^ 

ofphu» 367,368 

BoCiee of the eighty-third arti- 
cle of war 309 

heara a y ia not evidence 377 

exoeptiona in caae of dying de- 
elarationa 378 

when dying declaiationa an 
admitted 378 

character of party making dy- 
ing[ declaiationa may be ex- 
anuned 378 

dyin^ declaration of an aocom- 
phoe ia admiaaible, but a oon- 
vict'a ia not 379 

pndae worda most be repeated 379 

teatimony of a witneaa, since 
dead, now received in a sec- 
ond action 379 

of hearsay in illaatration 379 

of notoriety 380 

aayinga and acts of third per- 
sons 380 

declarations of the partiea. 380 

of confessiotta 381 

rolea of aaoertained by refer- 
ence to 387 

of aocompiioe admiasible 395 

of a Mcws requins confirmation 396 

no other idation bat that of 
hnaband and wife ezclndea 
fiom giving evidence 400 



Favor, what it hope of. 383 

r. 173 



Findingof the court may be apedaL 180 

of nu|ority oontrob tae eoort. . . 187 

Fine and impriaonment 58 

exceaaive finea ferbidden 68 

FoOowen of the army 23 

privikgeBof....83,86 
anbjeottoofdera.. 34 
not to peHbnn 
mOitarr dotiea 
aacombatanta.. 36 
important to, to 
makethemaa' 



arqnainted with 
theofdeiB^dbe... 37 



Gamaon courts martial 4,48,49 

Gqard, to attend a court martiaL 113 

officer of to receive priaonen . . 73, 74 



Habeaa corpoa, vrrit oC 18 

Hand-writing, proof oC 360 

Hanging(aee Puniahment) 243 

Heamy ia not evidence 377, 381 

Hoaband and wife mutnally incompe- 
tent as witneaacs. 397 

the marriage most 

be lawful 397 

cases where they 
an not preclu- 
ded to testify .... 398 
exception to gene- 
ral rule, when 
one may teatify 
against the other 399 
erroneous practice 
in case or Lieut 
T— 399 



Idiots 389 

Ignominious punishment 249 

Ignorance, woen an excuse 164 

Inalnlity of witnesses 388 

Incompetent person cannot have hia af- 
fidavit read, unices 393 

from interest 393 

from infiuny 391 

bail ia incompetent— may 

benleaaed 397 

Infiuny, iiieompetency firom 391 

Infimt, teatimony of an 388 

no time fixed when ezduded . . .388 

Informen an competent 39& 

Impriaonment, term of how estimated. . . 198 

biqiiiiy, conrta o^— origin 373 

anthoriSM by law, who 

ma;^ Older 373, 373 

examine witnesses on oath 373 
member o^ a good chal- 
lenge on the trial. . . 119, 130 
opinion of court o^ case 
of private Delop 369 
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Inqoifj, eoiDts of jMities to imder thiity- 

fiith aiticleof war 963 

preliminaiy to trial 273 

opinion of court of confin- 
ed to particular points . .274 

court of not to pronounce 
an opinion of guilt of 
theatxused ..S74 

appointment of courts of 
restricted 375 

powers of court to sum- 
mon w itnesses S75 

accused not obliged totako 
part in the inquiij 975 

xigot of accued to lie pre- 
sent 975 

counsel allowed before 
courts of 976 

court of, may be open or 
closed 376 

duties and powers of 
courts of 977 

Courts of confined to cer- 
tain matters of inquiry.. 977 

courts of not to depart from 
the subject submitted . . .977 

court of inquiry cannot 
proceed if the number 
Kills below that appoint- 
ed in the order of pre- 
cept 977 

what are the facU to be 
reported 977 

memoers of courts of may 
be challen^ 978 

hours of sitting of courts 
ofnotfimited. 978 

accused cannot demand 
copies of documents nor 
of proceedings 979 

courts of can punish for 
contempts 879 

proceedings of| how au- 
thenticated 379 

proceedings may be re- 
vised 979 

charges for submitted in 
writing 980 

interpreter allowed 980 

courts of not sworn to se- 
crecy 980 

time for inquiry limited . . .981 

objects of statutes of lim- 
itation 989 

judge advocate of 331 

first meeting of courts of. .339 

special instructions 333 

(iecide mode of procedure. .333 

fair copy of 333 

record authenticated 338 

naval courts of 333 

Insanity 168 

Intention at the tame of ofiionduig 995 

certain terms to express 996 



Inteijnreter allowed before courts of in- 

qmiy 280 

disability of to testify 401 

IntoTJcation no excuse for crime 168 

sometimes considered by 
military courts ni exten- 
uation 169,389 

J 
Judge advocate to fiarnish prisQner with 
copy of the charges 89, 311 

discretioii of in summoii- 
ing witnesses 84 

not responsible for hie 
opiniona. 96 

subject to military law, 

9^315 

improper selectionof per- 
sons, as 97 

to be a nulitaiy person. . .316 

appointment of mnncivil 
ufo objectioiiable 99 

may remonstrate against 
charges 101 

when JM may amend the 
charge 103 

provides aplacefor meet- 
ing 113 

reads the charges 114 

asks the prisoners for ob- 
jections to members. ..114 

cannot be challen|;ed .... 116 

ou^ht to exercise the 
right of challenge 1 18 

sworn 198 

°*^ T^iTSL? '*i'**^ 
mmt, m becominglan- 

guage, though not 

usual 149 

swears the witnesses in 

army courts 149 

right to reply c^ 163 

r^tds over proceedings.. 173 

takes the notes, 177 

makes and ke^ a min- 
ute of the notee 178 

receives the opinions of 

members .•*• ••• 186 

remarks upon the office 300 

to be a «t person 301 

should be aaobiitr as well 

as a lawyer 304 

office of judge-advocate 

general 305 

amnion (^proper per- 
sons for 306 

power to appoint 307 

duty of 308 

assistance to prisoner ... .309 
speaks with prisoner be- 
fore trial. 310 

summons wittteeses 310 

prqpares a plan. 3U 

list of witnesses fiimishedSll 
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Jiidceaidvoette,eamcitj of 313 

how &r mbjoci to tho 

oonit 312 

canDot be chanwigcd. . .312 
may be abeeDt aiM le- 

■nme his eeet 312 

fight of paitiee to hie 

opinion. 312 

to lee the! the eooit 
ie nropeily oonititii- 

tedV.r... 313 

leoofd qneBtioo toprie- 
oner, and the ligntof 

challenge 313 

mkei out ftir eopy. . • . .313 
to eeethaft theefaaigM 

ne'in legal fimn 313 

when the ehanee may 
be tlteradanaaiDench 

ed 314 

hae the light toreply .. .314 
ie always the pr oee co - 
tor, exception in the 

na^ 317 

entitled to eoonsel 318 

to be impaitial 323 

duties in closed eoqit. . .383 
eannot make a pntttL, .324 
gives counsel and advice 3S5 
to give his opinion and 

leooidit 385 

to Qse fespeetital bn- 

goage, Ac. 396 

not to weigh endenoe . .396 
vahw of Um opinions of 396 
registiar of the eout. . . .397 
gives no opinion as to 
the sentence, and not 
answefable for it..... 397 
to be cantioas not to ir- 
ritate the court by 
peitinadoiis opinions 396 
shoold not make jNwiilt, 

&e., tri/U9f Ac 

confidence between the 

coortand 

for courts of inqairr, 

duties, &e 331 

JqrisdkHon of military courts. 10 

necessity of understanding 

the limits of fflUhaiy 14 

of courts martial, is special 

and limited 19 

of courts martial of crimes 
committBd befine, to be 
tried after expiration of 

the term of service 98 

particular jorisdiction of the 
sevoal courts martial de- 
termined by 50 

exclusive of general courts 

maitnl 69,63 

Jurisprudence, militaiy, American, ori* 
ffnci 3 



L 
Laws, militaiy,orthe United Stales.... I 

leierrea lO wnai penoo. ..... .••• a 

maitial— character o£ and chan- 

rain 12 

nunary make part of the laws of 

the conntiy 14 

mistake in law is no defence 164 

defect oC dues not cure itself .... JSl^ 

Limitation of time by statute 139 

it cannot be vraived by the 

aocnsed 139 

diepolk^of thebw l30 

eourt cannot ptoeeed at the 

timelinHed: 140 

Lunatics, not criminally ehaigeable fer 
thcvacts 164,389 

M 

Madmen 380 

Marine corps, destined ofgviiBitionaf.. 8 

howgovemed 8 

officers ol^ to be associa- 
ted with oflieen of the 

land Ibiess 44 

Mutial law, ehaiaeter of and changes 

in .TTT-.. 13 

definition of 16 

proclamation of) notlawM 

within die U.S 17 

Military kwsofthe United States 1 

military law department re- 

quiied 305 

establishroent 1 

jurisprudence; system of, com- 
mencing ^ 3 

jurispmdmea part of the laws 

oftheoountiy 14 

kw, definition of 16 

character, persons impiessed 
vrith, notamenable to rules 
and articles of war, without 
a positive provision to that 

effect 36 

academy^ advantages of 1 70 

oppositiou to military academy 170 
benefits to be derived from a 

pndse system of 251 

defect in the laws for the ad- 
ministration o[ military jus- 
tice .....303 

mequaUtyofthelawB 304 

rwulations for courts 386 

Militia, in the servkse of the U. S. to be 
tried by courts martial composed of 

mih^ officers 45 

Mitigation of sentence, piovocatiiim con- 

i&nd, 213 

what is a .....213,215 

remarks upon ..292 

Mute, standing 136 

Mutiny act of Great Britain 2 

evidence to prove. ...348 

mutiny may begin with one... .348 



N 
Na^, ndfli and nfohlnM ftr, inl 

oTto •Mti^'.V.V.V.MS 

of Dr. PcBowH 403 

oTLieaL Hooe, U.S. N...403 

opiiiiQBofattonMTfenenl 403 

opmion of P. S. Key, Eaq.. . ..404 
left for the diKRtion of eomt 

martal to ddenniue 405 

Kxi-comiiiieiionfH offioen, not to be 
confined ID giMid-booee 76 

O 
Oath, pnaeribed bj the Mztf-niothaiti- 

ek of war admiiiiatered 197 

mode of aJraiiiiBlcriiig 19B 

adminiitored to jodge advoeato. . . . 19B 
the aaine taken bj ettsj eomt 

maitU ....199 

oorporal part m1 or fcrai of adnui^ 

Mtoiiiy 150,390 

proper tinw ftr aaking witneaa as 

to the form 390 

OflioarjdcficilkMiof legalW, 91 

■ • DOQ-oonmiMioiied, 9S 

fomminooiied, can be tried bj 

general coorta martial only. . . 37 
of the gnaid to lecehe prison- 

en.... ..73,74 

comiMnding oflSoer, discniion 

to releaae prisonen 73 

cannot demand a ooait on him- 

aelforotberi 76 

ofthearmtof 75r 

Hmili to arrerted offioeia 75 

example gben by 169 

Opmkma of Mr. Justice WUde in the 

caae of a aeaman 31 

attorney general as to right of. 
sofgeons to sit as memben 

of courts martiaL 41 

of Mr. Jnstiee Stoiy as to dis- 
cretion of the appointing 
power YCited byaizty-ibarth 

articleofwar 44 

good cause of challenge 133 

aa to acqnittiiw members vo- 
ting a punishment. . . . 193, 193 

fiJse, on punishments 350 

how cgpwwcd, and obedience 

thereto enlbroed 365 

on questions of science, ait, 

£c 368 

how queitbns relative to opin- 
ions on matters of ait, sd-. 
•noe, Ac, aiefiramed......353 

not a^ed whenever the eovrt 
can form a judgment themr 

selves... ....354 

pfoiesnonal men to stato opin- 
tons within the scope of 

their profcssions. 413 

I, detailed for courto martial. ...113 



P 
who majpudi 

whalka 313 

powertopaidea •-.... 47 

power to, doea not indode that 
ofi ' 

flBj 

when conditional 993 

when pardoned by a 

anthorihr 

Payniarteii not eligible aa memb c m of 

comts martial 

Peine forte et dure, punishment of for- 
merly 137 

Pcnons serving with the anmes in the 

field, whoaio 96 

Pleaa ...,.134>136 

of guil^, evidenoe to be received . • 135 

TCgulationa for plea of guilty 135 

standing mute. 136-138 

reftisinff to answer coneidered aa 

atanmng mute 137 

tothejurMdictiui 138 

in bar of trial 138 

special pleas in bar 138,139 

limitation bystatoto 139, 1^ 143 

of former acquittal or conviction. .. 140 
caseof Captain Howe... ....14a 143 

of a previous trial, the privilege of 

the prisoner only 141 

finmer arrest not good 1^ 143 

caee of Lieut Gaesoway 141 

of paidon 144 

having been punished far the o^ 

fence 144^145 

of want of definite statement in the 

charge 146 

when reesonaUe, the court hear 

eridmoe 146 

in abatement 147 

de murr er not allowed 147 

that the prisoner has not a copy 
of the charge, or variance be- 
tween 147 

of not guilty, the oidinaiy one .... 148 

always recorded 148 

in bar of judgment, seldom made. .163 
President of court martial, votes liko 

other memben 93 

directaittobedeaied... 94 

responsibility of. 94 

win ei^nce order and 
report unbecoming 
conduct in membeni. . .94 
Piesidentof the United States, limita- 
tion of militaiy powers 1 

power to appoint courte 5 
commander^i-chief of 

ihe army and navy.. 5 
right to mitigato sen- 
tence 318,338 

power topunish 3l6 

powi8iso4 deaved fiooi 
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Um comlkutioa and 

kwi 234 

ritfht of to dMBiM witli- 

oat trial 998-343 

Pfifoner to be addreMed, wliea a eoo- 
mifTk>'*^ oflkefyby hia name and title 114 
when lerenl an to be tried, 
the neoid moat be ae p a ra t e 

iiir each caae 199 

anaignment and plea o£ 134 

to be warned of tne danger of 

pleading guilty 136 

addreMof.... ....160,161 

croiia eTmnination ofwitneiieB 
bj priioner allowed ........ 163 

acquitted bj equalitjr of votea. . 180 
may be ibond guiltT of a part, 
and acquitted of a part of 

the charge 181 

cannot be found guilty of a 

a her crime than that char- 
i 185 

recommendation in fitvor of . . . 198 
not to be releaaed lor duty and 

afterward puniahed 940 

to appear witnout bonda 113 

court no control over eioept in 

court 113 

allowed a chair 113 

defence of 159 

proaecution ofto be commenced 

before diachargeia given.... 35 
pfOYOit-maiahal to receive.**. » 79 

may be released 79 

confinement without chargea . . 74 
to be treated with leapedt . . « . . 94 
may object to looee or indefi- 
nite chaigee. ••• ....101 

attended by a commiinoned 

olfioeror guard 113 

may prove character 344 

declaration of on former ooca- 

abna. ..349 

may be found guilty of a mi- 
nor offence than the one 

charged 369 

where neveral are joined in the 

aame charge 395 

to apply for lepaiate trial to 

obtain testimony 396 

PlOMoator,]Ilne«of 131 

place of in eouit. 109 

not recognind before court 

martial * 109 

the fiiat witneaa examined ..148 
must adduce all hia proof 

before the defmoe 160 

eourt may remark upon the 

conductandmotiTeaof 183, 183 
Judge advocate is alway a 31 7, 390 
aoeuaer may remain in court 

to give information 390 

if a non-militaiy peieon, the 



a witness or an in&rmer. .991 

is a coo^pctent witness 394 

Provost-manhal to reoeiYe prisoners and 

not relesse without aatbiMity 7% 74 

PaiiishmeDt, when spedfie, court must 

adoptit M 

of death for dteertjon. . . .. 54 

by stripes 55 

sospenaioa from rank, pay 

and command 55-57 

of fine and imprisonment. 58 
equality of recommended.. 66 
specioi of determined.... 66 
regulated by the constitu- 

tkm 

cruel and unusual puniab- 

ment forbidden.. •• .k». 
the kindandguonhdAof.. 69 

€€ peine JarU d dure 137 

eveiy member must Tole 

fora 189 

when not discretionary. . . 189 
of death, when not earned 

to vote another 191 

of death only in cases 

mentioned bj the law . . I9i 
of cashiering and dismi»' 

sion ....191 

different kinds of ...IH 

infiicted on private sol*> 

diers 195 

of corporal punialimeot..y|M. 
pardon ot, to wbom'com- ' 

mitted .913 

change of is ittegal.. IHS 

specifier cannot Ea elian||ed 31 V 
arbitnuy, ea^ilot be in- 
flicted ..J::.. 318 

to be authoriied by the 

judginent of the court . .925 
to DC strictly executed . . . .350 
corporal, how Inflkied . . • .344 
to be no more than prio- 

onor can bear*^ *' 316 

instrumen(toC....« 346 

modifieatioii of in Britiah 

army. 347 

of capital, by shooting . . . .347 

byhanginff 348 

by drumming out .349 

ovik of fidse ooinions on. .350 
what kinds or admitting 
• of no degrees. 314 

a 

duarrds, power given to inforiorB to 

suppress < . . 7S 

Questions to be reduced to writing . . < . . 15ft> 
refected, questkms not ex- 

nunged *.< .156 

judge advocate lo object to 
certahiquest]oiii.t.4i 156 
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Qnotions by the eoort, eannot be cl^ 

jectedio 156 

how recorded 156 

leadinff not allowed 407 

when leading queationa may 

be allowed 407 

whether qnealioiM wUch 

criminate can be pot 410 

thoae which lend to degrade 
may be put— not bound to 

411 



R 

Rank, — ^without militarr rank, with the 
xieht of command, offioen are not eli- 
gible as membera of a court martial. . . .38 
no limitation of as to membera of 

comta martial 46 

Ree6m m epda t ion by membeni method 

of 198 

written below the 

aentence 199 

not an act of the 
ooiut, but of iinli- 
▼idual membenr. . . . 199 
majority of oooit only 
ought to recom- 
mend to mercy . . . .900 

Reconaideratbn of proceedings 203 

Recruits, charges read to, i^a consulted 

with by judge advocate 83 

Redressjime of obtaining 77 

for an inferior officer or sol- 
dier 79,958 

preference to inferior officers 

and aoldiers. 969 

Regulations for the army 19 

Rejoinder, not a matter of right 315 

Reply, judge advocate has the right to. .314 
Retainer to the camp, description of. ... . 95 
Review, proceedings cannot be review- 
ed by another court 996 

sojccenaor in command to re- 
view 937 

Revision of proceedings 903 

no additional evidence re- 

. ceiled 904 

when |m>per 905 

no erasure of the record . . . .906 
Rules and articles of war first ordained . 3 

additional, adojpted un- 
. dertheconatitution.. 4 
what permns subject to 91 
cadeti of the mifitaiy 
academy saljeet to 

the 97 

howdeclaied 3 

S 
Seamen, amenable to trial after term of 

service in certain cases 98 

Sentence of capital punishment, two 

thirds of memoers necessary 178 

when prononnoed 187 



Sentence to be dearly ezpvesaed 196 

mode of execution of atated. .196 
to uae the words of the stat- 
ute 197 

may be partially remitted 913 

cannot be altered or commu- 
ted 913 

objections to change of. 917 

objections to commutation of 993 
m^yim that sentence *^««M*t 

be commuted 995 

execution of. 914 

Servant is competent to testify fer or 

against his master 400 

ShMting (see JPuniiftaMiU) ;947 

Sokfier, the word, synonymous widi 

non-commissioned officer. 91 

liable to be tried after time of 

expiration of service 98 

privates, where confined 76 

nay be admitted or rejected as 

counsel for comrades 134 

i m pr o vement in the habits of. . 169 
Supernumeraries, members of courts 
martial, how detailed, their dutiei, 

Ac 88,89 

Surgeons not eligible as members of 

courts martial 38 

Sutlers subject to orders 95 

who are, and how iqppointed, 
character of Stt, 95 

T 

Technical terms, utility of 995 

Trial, preliminaries to 71 

uniformity of procedure in the. ... 71 

application for postponing 199 

acquittal or conviction must be le- 
gal to bar 908 

new trial, as an act of merry 910 

letter on the subject of dismiss 
ing without 936 

V 

Voir d&rt, examination of witnesses on 
the 407 

W 

Wager by witness «.394 

Witnesses, list of appended to charges... 83 
summoning, discretion to be 

observea 84 

not precluded because not 

named in the Ikt. ... : 85 

exandned in presence of att 

ihfieouH 99 

to be treated with respect..'.. 94 
not necessary to be called 

into court hefore arra^^n* 

ment 113 

being a material witness is 

ground of challenge 193 

of T!7. 131 
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not hmJm him in fo iiiPiitiint 148 
pcoiacQtor k tbo fint wit- 

oem examined.., 148 

benve enny eomte^ ave ewonn 

bf the Jodfe adtneale; be- 

tom naval eourte, by Ibe 

pnodent 149 

esQunmaticMi o£ in nmenee 

ofall tbe eouit 150 

manner o( to be legaidad • . .151 
•omelinies eonfronled. •••••• 158 

iiekwitneH. Utt 

iiichrflli^Bnt compellable 

toittenil 158 

nde for tbe examination of •• 156 
esaminalion in cbief of. • • • • 157 
craee^uunination of. • • • • • • • 157 

re WMwiwaiiiin o£ 157 

tiiepaitiee ftnieh their ATim- 

inatiiuibefbntbe coutia- 

terrogatee. .157 

evidence lead over to 158 

the oppowite paitjT cioei tot' 

aminee.... ..ISO 

ftrdefenee 180 

new, eroee-examined. 163 

maybencalled 174 

ooMiiot of lemarfced apon . . . 183 
incompetent; do not vitiale 




on an appeal, are ewem 889 

on cooite of rnqiniy 873 

miMt apeak to ndi 368 

oppoitunitiBB of who prove 

nand-writinff 381 

an aecompliee^ dynig dedft- 
nUion, out not a coinvict'% 

kadmiMible 37» 

teedoMmy of) nnce dead 3T9 

competencf of 387 

what ponone inadmianble. . .387 
want of religioaa pvinciple. . .390 
cannot be aaked as to hie be- 
lief in the Chriatian ftith. .391 
inoompetflot, cannot have 

hie affidavit lead 393 

howreatorad to competenqr. .393 
incompetent fiom intereat... .393 

enectetion of reward 394 

whoee acnatiira has been 

i^fed.T... 394 

conviction not evidence for ..394 
infiwmeia are competent ....395 

ofnenoeaas 408 

€ntuau^^ 405 

66 



impeachment of credit of ... .405 
impeachiunt by evidence of 

general sliaraelw 408 

opposite party may croea-ex- 

amfaie 408 

SVeaitMBMIOl. •••• «••• ••••4UD 

on the eo^ dirt 407 

examinatioaindiief. 407 

to vartr calfinft how 

ftrm of croea'examination 
dependiondisposilion and 

b&Mof :..... 408 

not bound to answer inele- 

408 

oC ivwhat 




fneitiene which expoee 
mm to a penalty ...408 

court to uMlniet 410 

wAmbs to judge ftr himself. .410 

not bound to answor quea- 
tions which tend to do- 
giade 411 

amst state hew he knows a 
ftet 411 

pilvilegeof iMeetingto ouee- 
tiona tenmff to aiibjeet 
him to penaltiea bekinga 
towitneH. 7r..411 

if bound to answer qiue- 
tions which tend to do- 
giade. 4U 

wSen a witness declines an- 
ewering aqnestioo, tohave 
no effect on tlie court 411 

when he makes statementa 
unexpected to the party 
fmV^rtff him, the fiicte may 
be proved by ethns .413 

a party cannot discredit his 
own 412 

examination of on matten of 
odnkm. 413 

profeanonal men are to state 
8»ta and opiniona within 
the scope oraelrprofiBMions4l3 

Writ of habeas corpua 18 

case of ll^^Diam Walker, 

eeaman 30 

WrongSyhowtopoceedtoilnd a remedy 77 
deacnption of under thtity<-fifth 

article of war 958 

qpplioation 8ir redmas 8xrt 

made to dio captain 964 
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WILEY & HAISTED, 351 BROADWAY, N. Y, 



&^^SwS^ fofrofcHkrOF THS OADSTB OV THE U. 8. HILITABT 
AOaDSMT. 1 ToL 8to^ with ounerooi wood-«atai K«w Xdlttoa, with Sain Ad- 
damfaktei Fnndoth .|SM 

••Thit work kvMdM the t«Kt-b<Mk on this MihKiet 1b the U. a Mffltwj AMdMoj. 
It to deiJgned atoo for vm In other tnstltatloiia. Th« bod j of tho work to oouBiiod to 

• Kioeloot atatomwnt of tho ftota and priodploa of each aul^oot • iatalnfd In It Tho 
AnModlz eonatota of tho nathomattaal domonatzatlonaof nn&fllplaa ftNmd la th» tut, 
witB Notaa on anj now foota that horn timo to tlmo H>p«ol." 

MAHAN (PROF. D. H^ LL-DJ A TREATISE ON FIELD FOBTIFIOATIOIirS: 
eofntainlng Instraomma on too Mothuda of Lariog Out, OonatrnotlBC, Dafendlnf , aad 
Attacking lotranohoiottta With tho CknoraiOntUnoat aho^of tho ^nngomont, tho 
Attack, and Dofonoa, of Ponnanont FoitlilcatioDa. Third JBdltlon, roTtood and on- 
krgod. iToL Full doth, with atool platoa IOC 

«Thto work to tha tozt-book on thto aaUoet naed in tho U 8 lifflUry Aoadomj. 
Ittoatoodaalgnod aa • piaetkalwork for Oflleara, to ho naod la tho Hold In ptonnlng 
and throwing np Intranohmonta.** 

MAHAN (PROF. D. H^ tUa) AN ELEMENTARY TRSATIBE ON A!)- 
7ANCED GUARD, OXTT-POSt^ AND DETACHMENT SERYIOE OF TROOPS, 
and tho Manner of Poatlng and Handling them in tho Preaenoe of an Ecom j. With 

• Htotoilcal Skoteh of the Stoo and Progress of Tactloa. in. Ao;, Intended aa • Supple- 
ment to tho System of Tkodos adopted for Uie Military Servlee of tho United 8tate^ 
•udespedallj for the VM of Offleers of Militia and Tolnnteeni iToLlSmo. Foil cloth It 

** Thto little work to dealgnad to anpplj to some extent • want mneh folt among 
Offloers In the ontset of tbOlr dntleaf by pointing oat to them the mote unial mlea for 
posting and handling troops In the dally services of a campaign.**, 

MAHAN (PRO?. D. H« LLJX) INDUSTRIAL DRAWING: Oomprfolng the 
Deeeriptlon and usee of Dmwlog Instmmenta, the Construction of Ptone Figures, the 
Prd^eotlona and Scetlona of Oeometiical Solids, Arehfteetoral Elements, Mecbaniam, 
and T<^M)gimpbleal Drawing; with Remarks on the Method of Teaehlng the Snl^oet. 
For the nse of Aeadenlea and Common Sehootai 1 toL SrOi, twen^ steel ptotea. 
FnUdoth » (« 

«*The design of thto work to to teach Oeometrical Drawing; aa applleable to all In- 
duatrtol pursuits, In n simple, praetleal manner, to persons eren inio hare made no 
attainments In laementary Mathematlea. For thto pupoae the- method reoommended 
to the oral one, In whicb each operation will be penormod by the Teacher before the 
eyaa of the pupil, by whom in torn It will be repeated. It to hc^Md that the work 
will also be found naefol to all who are preparing tbemselres for any of the indcitrial 
pursuits In which Oeometrical Drawing to required " 

MOSELEY'S MECHANICAL PRINCIPLES OF ENQINEERINQ AND 
ARCHITECTURE. From last London Edition, with considerable addlthniL by 
Prof D. H. Mahan, LLD^ of the U. a Military Acadea^y. 1 toL Svoi, 700 pi«ii^ 
with numerous cats. Goth • 800 

FAIRBAIRN (WM.) C>F^ F.R.S.1 ETC. ON THE APPLICATION OF GA8T 
AND WROUGHT IRON TO BU£U>ING PURPOSES. 1 toL Ora Nnmarooa 
entSL doth fOC 

"No engineer can do without thto book."— iSMenil^ . 



HATFIELOw THE AMERICAN HOUSE CARPSNTER: A T^eattoe upon AieU. 
teetan^ Oondoea and MouMln a Fnmlnyi, l>oox% Window^ and Stidni tMnther 
with the moat Important PilnoqHea of Praetleal Geometry, wmt Edition, fto en- 
graTlngs. 8ro Cloth *«. •• .Sift 

6MITH (LIEUT. R, 9.) A MANUAL OF TOPOGiSAPHTCAL DRAWING. By 
Lieut R. B. Smith. U. S. Army, Profosaor of Drawing la the U. S. MUltuy Aeadeniy, 
Went Point 1 toI. 8to. Pld^ea Qotfe ... . » . . 7 I 1 00 

** We regard the wwrk aa a choice addition to thelibniy of aoienee and art» and tei 
that haa long been needed by the Pmfesrion*' - -^ ' 



8 YALUAJUJfi T£XT-£00JK8, AC, PUBLISHED BT 

NORTON. TBSATI8E ON A8TB0N0MT. In Wwu Puts. Oontdnliif & Sj*- 
tematle aod OomprehendTv BzpodtkA «f the Tbennr, and Um more Important Pnie- 
tlfid Probloma ; with Bolar ana Lanar Tublaa. D«agn«d aa • Taxt-book for Sehooia 
and hfgbar Aoademlaa. A new aterootypad adltloo, enkuigad, vith wood-«ota and 
larga ttael plateau 8to. fibaap I M 

** A momunant of fndnatij and Viarning: and It aflbrda iu pleaaiub to alata that tt 
haa mada Ita waj Intoaoma if tha oldaat ewlagaa In the ooontiy." 

NORDIjEIMER (^B^AACO HXBBKW 6BAMMAB. New and reTlsed odi- 

NORDHEIMER (DR. ISAAC.) CHKE8T0M\THT ; or, • GraRmatiea! AnalTaia 
of SoleotlcBalkoai tho Hahniw Soriptarea, wlf ^ 411 Szerdia 1b Hebrew Ocmpoaitiott. 
SrahairbooBd ..ItB 

«I^E8*8 ftOOK-KEEPINQ AND ACCOUNTANTSHIP, ElomeiitBrj and 
PraetM. u Twv rmeiM, wHh nKdy for Toaehera. Tho elomentB^ part preaentlnc 
Ita princlptoa he a& aai^* ^^ *bA damonatratiTe oirdor. In etrlrt ooofonuil^ to the 
TeoognJaed prlndplai ef taaohlnft aa manifeated In our moat popnlar aebooi-booka. 
The whole Being adi^t^d to Sohoola, Betf-Inatraetlo^ or Conotlng-Hoiiae BAft»renee. 
Bj T hom aa Jonea, AeeouitaDt, Priadpal of the inltlatoiy Coanttng-Bo.iii>, 247, 
Broadwi^. Svo. Cloth ••••.. IM 

JONE8. Hmmbm. T«oPirt^wlfhoattheK«7. 8to. Balf^ron .106 

JONES HMMuaa. Behool XdktIoB. 8to. HalMMNUid 18 



BUBKnr B WORKS, &a 

RUSKIN (JOHNJ MODBBN PAINTJesS. By • emdaal» rtf Oilbid. • Tola. 

fibio. doth isr 

"A TWf eztnordlnanr and doHriitftil book, Ml of tnith a.^:l goodneai^ ef power 

^'Ono i)t the moat remarkable worka on art whkh haa appeared In oar time.**— 
Xdinbwrifh Meviem, 

RUSKIN (JOHNJ. MODBBN PADTTSBS. ToLIH. I^omk, with nvmerona fine 
ptataaudenta. Cloth • M 

RUSKIN (JOHNO THB BBVXN LAMPS 07 ABOHITEOTUBE. ByCheaathor 
of ** Modem Fdntarik** 1 toL Itmo., with ftnirtean Btehlngaby the aafhor . 1 » 

**The brilliant manner in whioh the waaent and other wwka of Mr. Boakin aro 
adonied, haa pfawed them at onoe ainonf the booka that mtMl bo read.**— i^bfA BrUUk 

RUSKIN UOHNi) THE STONES 07 TENICE. Tho Fonndationa. By the 
anthorof^BeTenLampaof Arehiteotare,**^. 1toL8to. LUnatraxed by twentj-ona 
plates and nnmerona woodenta from Drawings by the anthor 8 8i 

**No one who haa atndied art In Teniae will go throogh this book withont snob 
pleasure as bdongs to n raTlTml ct some of his warmcat admiratlonai and the refresh- 
ment of his moat dettdons aasocfaUlona. It la flili of Ana things, and of true thingn**— 



RU<;K IN (JOHN.) PBE-BAPHAELinSM. By the author of •« Modem PninteTSi** 
iSmo. ¥«^«0Tara . . . 18| 

*^W9 irtik that thiajaniphlet might be hmely read by <mrArt-Pnt^WMk and studied 
Ij our Art-OrfUes. Tvore li mneh to be oolMeled froo '.z wMeh li r^fj Important to 
remambor.^— ^uonttdNS. 

RUSKIN (JOHN.) NOTES ON THE OONBTBUCTION 07 8HEEP70LD6. By 
. «^ author of **8«TenLampa of Arohlteoton.** 8to. Paper eoTor . • . . 12| 

RUSKIN (JOHN.) LE0TUBE8 ON ABOHITEOTUBE AND PAINTINO. Do- 
llTered at Edinbiurgh in Norember, 1808. By John Buddn. author of **8toBea of 
Teniee,** ** BeTon liunpa of ArehiteetnreL** Ae 1 Tol. ISmo., with fifteen Uluatratlona, 
OB tiatad paper, aftor Drawings by the Author. Clotfa f V 

HANO.iBQOK OF OIL-PAINTINQ. HANDBOOK 07 TOUNO ABTI8T8 
AND AMATE1JB8 EN OIL-PAINTING— beiu ohiefly n eondeuaed eompllatioa 
from fhe oelebrated Manual of Bourier, with additional matter soleoted from the 
Ubors of Mentwoll, De Montabort, and other distinguished Oonttnental Writers In 
the Art, in Seren Pnis; adapted Ibr • Text-book In Academiea of both Boxea, ai well 
aa ibr Self-Instruction. Appended— « new Ezplaaatoiy and Critical Yocabulaiy. By 
aa AmerioMki Artist. ISmo. Gloth 1 M 

. **!! discussoe the whole snlijeet of Oll-Palnting In minute detail, and with • pred- 
doa and aoeuia^ of definition which cannot ihH to make it of untfarad utility.*'^ 



WILEY AND UALSTED. 3 

CHEEYEB'S WORKS, &a 

CHCEVER (REV. GEORGE B.) WANDEBINOS OF A PILOBIM IN TRS 
ALPS. Fftrt L— In tlie Shadow of MoDt Bhwe. Part Il.—Ia tbe Shadow of tbo 
jBiigftmAlpk InlToL Glotb 1 M 

CH^^V^P (^EV, r^BiORQE B) THE JOUBNAL OF THE PILOBIMS AT 
PLTMOUTH, IN letO. Reprfatud fyom tbo Orteinal ToInoM; with Htrtorieal and 
Local innstratioM of ProTideoeafli Pl1Bci]^•^ ana P«nraoBa. 1 toL limou, uniform 
with th« aboTo. doth .v 10 

CHEEVER .REV. GEORGE B.) Thoaaraa. Cloth gilt 1« 

CMEEV^^R (REV. GEORGE B.) A DEFENCE OF CAPITAL PUNISHMENT. 
Naw adltloii. 1 toL Itina Ovth, oniform with tha abore 50 

CH<iEVER_(RFV. GEORGE B) THB HILL DIFFICULTT, and aoma Expa- 
rianoea of Llfii fn tha Plalaa of Eoml With other Mlaaallaolea. Part L - Allcforieal 
and ImMdnaUra. Part l->Dracr!ptl7e and Medltatlro Part 8L—0f1tlea] and Spaeii- 
lattTaTT Tol. 19mo. Cloth, with Staal Portrait of tha Author . . 100 

CHEEVER (REV. GEORGE B.) Tbaaama. Cloth, axtra ... IM 

CME^VERJR^V- GEORGE B.) WINDINGS OF THE WATERS OF THB 
BIYEB or UFE, to tha DoTal^ent, DladpUn^ and Fmlta of Faith . . 1 00 

CHEEVER (REV. GEORGE B.) Tbaaama. Cloth, astim ... . IM 

**Thera la an axubaranoa of Am^, a paeoNar glow. In tha tongaaga of Dr. Chaarw, 
wldeb gfraa a charm to hla writtan prodnedoiia p o aa e aaad bj few.**— Omm. Adm, 

ALEXANDER (PROF. J.^A.) ON THE PBpPHECIBS OF ISAIAH. 1 volfc 
royal 8<ra. CtoO. Naw and roTlaad adltlon. (SAorOIr) 4 00 

ALEXANDER (PROF. J. A.) ISAIAH ILLUSTBATED AND EXPLAINED. 
Ab Abrldgmant of tha Avtbor'a Critical (>>mmantarT on laalah. S Tola. Itaio. Full 

doth SfiO 

** A rich coBtHbntlon (tfl»U!ologleaI axpoattlon Ibr tha laa of tha oSargj." —PrtA/jgUfriani^ 

ATHEISTd— TOLTAIBB AND BOUSSEAU AGAINST THEM; or, Eaiaya and 
Datacbad Paaaagca from thca«i wrttera, In relation to tba Babg and Attrlbntaa of God. 
Salaotad and Tranalatad by J. Akarly. Uno. doth . . . . bu 

BEECHER (REV. EOWARD« aD.) BAPTISM; wtth raferanca to Ito Import 
andModaiL iToLlfmcu Goth .!» 

BiBllOTHECA 8#ORA AND THEOLOGiCAL R<?VIEW. Conducted by 
Prafli Park, Tajlar, Bobtnaon, otc Publlahad qnartarly. Par annum . 4 00 

BH8M (PROF. GEO;) ANAST ASIS ON THE DOCTBINB OF THE BODY 
NATURAL AND SCBIPTUBALLT (XHirsiDSBED. Seoond adltion. 1 toL 
limo. Cloth 1 00 

HFIGHWAY (O. T.) LEILA ADA, THE JEWISH CONTEBT. An anthentla 
Mamdr. Including alao bar Diary. By <X T. Helghway. 1 toL ISroo. Cloth. 
Second adltion . . Oo 

** One oftba moat tooddag and ivmaikabla portraltaFea wa a7ar raad.**— Aaia Yofk 
EvanffdiM. 

HEIGHWAY (O.T.) THE BELATIYE8 OF LEILA ADA With aoma Aeeonnt 
ofthePreaentParaacntionaofthe Jcwa. 1 toL small 12moL Cloth . M 

PRIMCETON ESSAYS, THEOLOGICAL AND MISCELLANEOUS. Benriated 
from tba Princeton Bavlew (Including tha Contilbatlona of tha bita But. Albert B. 
Dod). Second Serlea. Stoi Cloth . S M 

PRINCETON F<(<nAY8. THE0L0GI(2AL AND MISCELLANEOUS. Ftrst Sa- 
nea. London edition. Sro ; 8 00 

ROBINSON (R^V. DR.) BIBLIOTHECA SACBA. Tractaand EasayaonlVtplCi- 
•oanaetod wltb Biblical Lltaratara and Theology. Complete In 1 toI. Oto. Clotih / 8 00 

ROBINSON (REV DRJ Tbaaama. 8q;Mnte nwnbeia, each 100 



D0WHIKO*S WORKS* fte. 

DOWNING (A. J.) (XyrTAGB BE8IDENCES; or« a Sariea of Daslgna flto BonL 
Cottageaand Cottage Ylllaa, and their Gardana and Groonda, adapted to North Ama- 
fka. lIlufftratadby.BuraeroiiaengraTlnga. Third edition^ Sro. Clotb . f t>v 

** Here are pleaaaat pracepta anltaC; to eTery scale of fortune among na ; and genend 
macxlma which may be atndUd wltb almoet eqnal profit by the bouaebolder In ^ 
crowded dty, and the man or taste ^o retlrea with a ftall pnrsa, to ambudy Ma 
UaaaafamralbAma** r -^ ^ / 



4 TALUABLl AQBICULTUBAL W0BK8, AO. 

DOWNING (A. JO LIKBLKTS HOBTIOOLTUBS. With iddittoM. 1t«. ISua. 1 S» 

DOWNING (A. J.) THE FRUITB AMD FBUIT TREES OF AMBBIOA: or, 
tb« Coltara. PropMBtloB, nd lCMMfnMBt|lii tlM 0«rd»B aod Orabard, «f Fnit 
Tre« fABtnllj; wUh DMcripdoot of tb« Ffnoil Yaitotlot of Ftvlta, KutlTo ood 
ForolgB, onhtfitod In thto 001111117. TonU odttloa, r oH n i. ItoMk CloCli .IS 

DOWNINQ (A. J.) Tb« tamm. New odltton. 1 ToL Sfoi Uolibmi with oCbor 
works. Ofota. u prepontloa . . . t y 

DOWNING (A. J.) The same. New edition With about 80 epeetancno ebolee 
Frnlt, moot oiegMt^ and aoeoratetj eolored. 1 toL Svoc Half tooroooo^ gilt topb In 
propantlon 10 09 

** For deamesB and penptanltf . tbla work la nnoqaalled by vbj extant, oTlnelng an 
anioant of pefsonal expenanoa and aztenalTe r eaa ai cb wliiieb notbtog bnt tba moat 
earrtfhl and close InTeatlgatlon eonld attain.**— JVI Jf. Far. 

*" An InTalvable ▼ado-mecom In tba fhilt department ** -(.%rid JnUOiffmm r, 

DOWN ING ( A. J ) LOUDOITS OABDENINa FOR lADIKB, and OonpnloB to 
tba Flower Garden. Bj Mm. London. Itoio. dotb 1 25 

DOWNING (A. J.) WIOHTWICE*8 HINTS TO TOtTNG ARCHITBCrrB. Qd- 
cnlated to ibefUtate tbelr practical operation ; witb additional Notea, and Hinti to 
Porsona about Building In ue Oonntry. 8to. Olotb ... 1 00 

W. and H. alto ntpply 
DOWNING (A. J.) LANDSOAPE GAEDBNINa. ItoLSvow . . .8 00 

DOWNINQ (A. J.) OOUNTBT HOUBESw ItoLSvoc 4 00 

DOWNING (A. JJ BUBAL ESSAYS.. 1 toI. Sro. . . . 8 00 



UEBIOS WORKS, &e. 

LIEBiqrs AGRICyLTURAL CHEMISTRY. CFEMISTRT IN ITS APPU- 
OATIONS TO AGBIOllLTUBE AND PHYSIOLOGY. By Jnatna LleUg. Edited 
from bis MSS. by Playfalr and Gregory. From the 4th London edition. Iftno. Clotb 1 00 

LIEBIQ*8 PRINCIPLES OF >GRICUl "^URAL CHEMISTRY. WItb apo- 
cifil reference to the late researches made In England. 1 vol 12ma Clotb 00 

LIEBIG'8 »P»NCIP« E9 OF AQRICIV T"RAL CMFMISTRY- ANIMAL 
CHEMIBTRY ; or. Chemistry in its AppHoations to Pbyslolocr and Pathology. 
Edited ftom the anthnr's Manuscript, by William Gregory, MV.^ F.B8.E^ ete. 
From tbo 8d London edition Eeylsod and greatly enlarged- Part L, containing tbe 
Chemical Proceea of Respiration and Nntritlon. IBmo. 00 

P ARSONS. THE B06E: lU History, Po« 17, Cnltnra. and Chastfloation, wltb two 
large eolored Plates, and other engraTings. In 1 toI. ISma dotb. New edition, 
wl& additions 100 

CLAU88FK'. THE FLAX MOYEMENT— -Its National Imnortanea and Advan- . « 
taaos : with Directions for the Preparation of Flax Cotton and tne OnltlTation of Fboc 
By tbe Cheraller Clanssen. 19mo. tt 

eMEE. ELEMENTS OF ELECTEO-METALLUBGY. From tbo Third Loudon 
edition. BoTlsed, corrected, and oonridecably enlargad. ninstratad wltb Elaetro- 
typea and nnmerons woodentu 1 toL limo. 1 fli 



VALUABLE WOEKS FOE DISTEICT SCHOOL LTEEAETK8, &a 

KNIGHT. HALF H0UB8 WITH THE BEST AUTHOB& Consisting of 860 Se- 
lections from tbe most dlstlngnlFhed TTrlters of tbe last three oentnrles. Wltb short 
BlognmblMl and Critical Notices by Charles Knldit 4 toIs. 19mo.« each about 600 

FnU cloth, extn 4 00 



Wl LLI A M8. THE CHINESE EMFIBE AND ITS INHABITANTS —Tbe Mlddla 
Kliu|dom. A Surrey of tbe Geogrwby; Goremment, Edncation. Sodal LUb, Arta, 
Beliglon, ete. Wltb a new Mi^xatse Empire, and many llhistntlons. 8ToIs.ltmo. 
Bine doth ..... 8 

LYELL (CM AS^ r.R.fl ) TBATEL8 IN NOBTH AMEBICA IN THE YEAB8 
lS41-tt. Wltb Ooiloglcal Obeerratlona on tba ITnttod States, Canada, and Norm 
Beotla. STols^timo.. ...••. . • . . 1 
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